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I AM now to have the honour to addreſs myſelf to your 


Lordſhip, in ſupport of the rule granted to me by the 
court upon Monday laſt, which, as Mr. Bearcroft has truly 


ſaid, and ſeemed ro mark the obſervation with peculiar 
emphaſis, is a rule for a new trial, Much of my argu- 
ment, according to his notion, points another way; 
whether its direction be true, or its force adequate to the 
object, it is now my buſineſs to ſhew. 

In riſing to ſpeak at this time, I feel all the advantage 
conſerred by the reply over thoſe whoſe arguments are to 
be anſwered; but I feel a diſadvantage likewiſe which 
muſt ſuggeſt itſelf to every intelligent mind. 

In following the objections of ſo many learned perſons, 
offered in different arrangements upon a ſubje& ſo com- 
plicated and comprehenſive, there is much danger of 
being drawn from that method and order which can alone 
faſten convition upon unwilling minds, or drive them 
from the ſhelter which ingenuity never fails to find in the 
labyrinth of a deſultory diſcourſe. 

he ſenſe of that danger, and my own inability to 
ſtruggle againſt it, led me originally to deliver to the 
court, certain written and maturely conſidered propoſi- 
tions, from the eſtabliſhment of which, 1 reſolved not to 
depart, or to be removed, either in ſubſtance or in order, 
in any ſtage of the proceedings, and by which I muſt 
therefore this day, uaqueſtionably ſtand or fall. 

Purſuing this 0 dem am vulnerable two ways, and 
in two ways only, Either it muſt be ſhewn that my 
3 are not valid in law, or admitting their va- 

idity, that the learned judge's charge to the jury at 
—_— was not repugnant to them : there can be no 
_ poſſible objections to my application for a new 
trial, 

My duty to day is therefore, obvious and ſimple; it 
is, firſt, to re-maintain thoſe propoſitions ; and then to 
ſhew, that the charge delivered to the jury at Shrewſbury 
was founded upon the abſolute denial and reprobation of 


them, : 
B I begin 
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I begin therefore, by ſaying again in my own original 
words, that when a bill of inditment is found, or an in- 
formation filed, charging any crime or miſdemeanor known 
to the law of England, and the party accuſed puts him- 
ſelf upon the country by pleading the general iſſue, not 
uilty:—the jury are GENERALLY charged with his de- 
1 from that CRIME, and not SPECIALLY from the 
fact or facts, in the commiſſion of which the indictment 
; much leſs 
from any ſingle fact, to the excluſion of others charged 


upon the ſame record. 


Secondly, That no act which the law in its general 
theory holds to be criminal, conſtitutes in itſelf a crime 
abſtracted from the miſchievous intention of the actor. 
And that the intention, even where it becomes a ſimple 
inference of legal reaſon from a fact or facts eſtabliſhed, 
may, and ought to be collected by the jury, with the 
judge's aſſiſtance. Becauſe the act charged, though eſta» 
bliſhed as a fact in a trial on the general iſſue, does nat ne- 
ceſſarily and unavoidably eſtabliſh the criminal intention 
by any ABSTRACT concluſion of law ; the eſtabliſhment 
of the fact being ſtill no more than full evidence of the 
crime, but not the crime itſelf; unleſs the jury render it 
ſo themſelves, by referring it yoluntarily to the court by 
ſpecial verdict. 

Theſe two propoſitions, though worded with cautious 
preciſion, and in technical language, to prevent the ſub- 
tlety of lefjal diſputation in oppoſition to the plain under- 


ſtanding of the world, neither do nor were intended to 


convey any other ſentiment than this, viz. that in all caſes 
where the law either directs or permits a perſon accuſed 
of a crime to throw himſelf upon a jury for deliverance, 
by pleading generally that he is not guilty z the jury, thus 


Negally appealed to, may deliver bim from the accuſation 


by a general verdict of acquittal (founded ag in common- 
ſenſe it evidently muſt be) upon an inveſtigation as gene- 
ral and comptehenſive as the charge itſelf from which it is 
a general deliverance, 

Having ſaid this, I freely confeſs to the court, that J 
am much at a loſs for any further illuſtration of my ſub. 
ay becauſe I cannot find any matter by which it might 

e further illuſtrated, ſo clear, or ſo indiſputable, either 

. : MI 


* 


e 
in fact or in law, as the very propoſition itſelf which upon 
zhis trial has been brought into queſtion. | 

Looking back upon the ancient conſtitution, and ex- 
amining with painful reſeareh the original juriſdictions of 
the country, I am utterly at a loſs to imagine from what 
ſources theſe novel limitations of the rights of juries are 
derived. Even the bar is not yet trained to the diſcipline 
of maintaining them. My learned friend, Mr. Bearcroft, 
ſolemly abjures them : he repeats to day what he avowed 
at the trial, and is even jealous of the imputation of 
having meant leſs than he expreſſed ; for, when ſpeaking 
this morning of the right of the jury to judge of the whole 
charge, your lordſhip corrected his expreſſion, by telling 
him he meant the power, and not the right; he caught 
inſtantly at your words, diſavowed your explanation, 
and, with a conſiſtency which does him honour, declared 
his adherence to his original admiſſion in its full and ob- 
vious extent. 

„did not mean, ſaid he, ** merely to acknowled 
ﬆ that the jury have the power; for their power nobody 
ever doubted, and, if a judge was to tell them they 
& had it not, they would only have to laugh at him, 
„ and convince him of his error, by finding a general 
t verdict which muſt be recorded: I meant, therefore, 
« to conſider it as a right, as an important privilege, and 
of great value to the conſtitution,” 

Thus Mr. Bearcroft and I are perfectly agreed, I never 
contended for more than he has voluntarily conceded, I 
have now his expreſs authority for repeating, ia my own 
Former words, that the jury have not merely the power to 
acquit, upon a view of the whole charge, without con- 
troul or puniſhment, and without the poſlibility of their 
acquittal being annulled by any other authority ; but 
that they have à con/titutional legal right to do it; a right fit 
to be exerciſed ; and intended by the wiſe founders of the 
government, to be a protection to the lives and liberties 
of Engliſhmen, againſt the encroachments and per- 
verſions of authority in the hands of fixed magiſtrates, 

But this candid admiſſion on the part of — 
though very honourable to himſelf, is of no importance 
to me, ſince, from m_ has already fallen from you 
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lordſhip, I am not to expect a ratification of it from the 
court; it is therefore my duty to eſtabliſh it. I feel all 
the importance of my ns and nothing ſhall lead me 
to-day to go out of it. I claim all the attention of the 
court, and the right to ſtate every authority which ap- 
plies in my judgment to the argument, without being 
ſuppoſed to introduce them for other purpoſes than my 
duty io my client, and the conſtitution of my country 
warrants and approves. 
It is not very uſual, in an Engliſh court of juſtice, to 
be driven back to the earlieſt hiſtory and original elements 
of the conſtitution, in order to eſtabliſh the firſt principles 
which mark and diſtinguiſh Engliſh law: they are always 
aſſumed, and, like axioms in ſcience, are made the 
foundations of reaſoning without being proved, Of this 
ſort our anceſtors, for many centuries, muſt have con- 
ceived the right of an Engliſh jury to decide upon every 
23 which the forms of the Jaw ſubmitted to their 
nal decifion ; ſince, though they have immemorially ex- 
erciſed that ſupreme juriſdiction, we find no trace in any 
of the ancient books of its ever being brought into 
queſtion, 
It is but as yeſterday when compared with the age of 
the law itſelf, that judges, unwarranted by any former 
judgments of their predeceflors, without any new com- 


miſſion from the crown, or enlargement of judicial au- 


thority from the legiſlature, have ſought to faſten a limi- 
tation upon the rights and privileges of jurors, totally un- 
known in ancient times, and paJpably deſtructive of the 
very end and object of their inſtitution. 

No fact, my lord, is of more eaſy demonſtration ; for 
the hiſtory and laws of a free country lie open even to 
vulgar inſpection. 
| Daring the whole Saxon æra, and even long after the 
eſtabliſhment of the Norman government, the whole ad- 


miniſtration of Juſtice, criminal and civil, was in the 


hands of the people themſelves, without the controul or 
Intervention of any judicial authority, delegated to fixed 
magiſtrates by the crown. The tenants of every manor 
adminiſtered civil juſtice to one another in the court-baron 
of their lord ; and their crimes were judged of in the leet, 

8 every 
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ſuitor of the manor giving his voice as a juror, and 
the ſteward being only the regiſter, and not the judge. 

On appeals from theſe domeſtic juriſdictions to the 
county-court, and to the torn of the ſheriff, or in ſuits 
and proſecutions originally commenced in either of them; 
the ſheriff's authority extended no further than to ſum- 
mon the jurors, to compel their attendance, miniſterial- 
ly to regulate their proceedings, and to enforce their de- 
ciſions, and even where he was ſpecially empowered by 
the king's writ of juſticies to proceed in cauſes of ſuperior 
value; no judicial authority was thereby conferred upon 
| himſelf, but only a more enlarged juriſdiction ON THE 
JuRoRs who were to try the cauſe mentioned in the 
writ. 

It is true that the ſheriff cannot now intermeddle in 
pleas of the crown, but with this exception which brings 
no reſtrictions on juries, theſe juriſdiftions remain un- 
touched at this day; intricacies of property have intro- 
duced other forms of proceeding, but the conſtitution ts 
the ſame, 

This popular judicature was not confined to particular 
diſtricts, or to inferior ſuits and miſdemeanors, but per- 
vaded the whole legal conſtitution; for, when the Con- 
queror, to encreaſe the influence of his crown, erected 
that great ſuperintending court of juſtice in his own pa- 
lace, to receive appeals criminal and civil from eve 
court in the kingdom, and placed at the head of it the 
Capitalis juſticianus totius Angl:@, of whoſe original autho- 
rity the chief juſtice of this court is but a partial and feeble 
emanation: even that great magiſtrate was in the aula 
regis merely miniſterial ; every one of the king's tenants 
who owed him ſervice in right of a barony, had a ſeat 
and a voice in that high tribunal ; and the office of juſti- 
ciar was but to record and to enforce their judg- 
ments. 

In the reign of King Edward the firſt, when this great 
office was aboliſhed, and the preſent courts at Weſt- 
minſter eſtabliſhed by a diſtribution of its powers; the 
barons preſerved that ſupreme ſuperintending juriſdiction 
which never belonged to the juſticiar, but to themſelyes 
only as the jurors in the king's court; a juriſdiction 

| which, 
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which, when nobility from being tertitotial and feodal 
became perſonal and honorary, was aſſumed and exer- 
eiſed by the peers of England, who, without any dele- 
tion of Judicial authority from the crowh, fortn to this 
% the ſupreme and final court of Engliſh law, judging 
in the laſt reſort for the whole kingdom, and fitting upon 
the lives of the peerage, in their ancient and genuine cha- 
racter, as the pares of one another, | 

When the courts at Weſtminſter were eſtabliſhed in 
their preſent forms, and when the civilization and com- 
merce of the nation had introduced more intricate queſ- 
tions of juſtice, the judicial authority in civil caſes could 
not but enlarge its bounds; the rules of property in a 
cultivated ftate of ſociety became by degrees beyond. the 
compaſs of the unlettered multitude, and in certain well- 
known reſtritions undoubtedly fell to the judges ; yet 
more perhaps from neceſſity than by conſent, as all judi- 
cial proceedings were artfully held in the Norman lan- 
guage, to which the people were ſtrangers. 

Of theſe changes in judicature ; immemorial cuſtom, 
and the acquieſcence of the legiſlature, is the evidence 
which eſtabliſh the juriſdiclion of the courts on the true 
principles of Engliſh law, and meaſure the extent of it 
by their ancient practice. | 

But no ſuch evidence is to be found of any the leaſt 
relinquiſhment or abridgment of popular judicature in 
caſes of crimes; on the contrary, every page of our hiſtory 
is filled with the ſtruggles of our anceſtors for its preſer- 
vation, x 

The law of property changes with new objects, and 
becomes intricate as it extends its dominion ; but crimes 
muſt ever be of the ſame eaſy inveſtigation : they conſiſt 
wholly in intention, and the more they are multiplied by 
the policy of thoſe who govern, the more abſolutely the 
public freedom depends upon the people's preſerving 
the entire adminiſtration of criminal juſtice to them- 
ſelves. whe | 

In a queſtion of property between two private indi- 
viduals, the crown can have no poſſible intereſt ip pre- 
ferring the one to the pther : but it may have an intereſt 
in cruſhing both of them together in defiance of every 


principle 
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principle of humanity and juſtice, if they ſhould put 


themſelves forward in a contention for public liberty 
againſt a government ſeeking to emancipate itſelf from 
the dominion of the laws. No man in the leaſt acquaint- 
ed with the hiſtory of nations, or of his own country, 
can refuſe to acknowledge, that if the adminiſtration of 
criminal juſtice were left in the hands of the crown, or 
its deputies, no greater freedom could poflibly exiſt than 
government might chuſe to tolerate from the convenience 
or policy of the day. : 

My lord, this important truth is no diſcovery or aſſer- 
tion of mine, but is to be found in every book of the 
law: whether we go up to the moſt ancient authorities, 
or appeal to the writings of men of our own times, we 
meet with it alike in the moſt emphatical language. Mr. 
Juſtice Blackſtone by no means biaſſed towards democra- 
tical government, having, in the third volume of his 
Commentaries, explained the excgllence of the trial by 
Jury in civil cafes, expreſſes himſelf thus: vol. 4. p. 349. 
« But it holds much ſtronger in criminal caſes; ſince in 
« times of difficulty and danger, more is to be appre- 
© hended from the violence and partiality of judges ap- 
pointed by the crown, in ſuits between the king and 
ve the ſubject, than in diſputes between one individual 
« and another, to ſettle the boundaries of private pro- 
„ perty, Our law has, therefore, wiſely placed this 
« ftrong and twofold barrier of a preſentment and trial 
„by jury, between the liberties of the people and the 
« prerogatiye of the crown: without this barrier, juſtices 
« of oyer aud terminer named by the crown, might, as in 
„% France or in Turkey, impriſon, diſpatch, or exile, 
„% any man that was obnoxious to government, by an 
6 inſtant declaration that ſuch was their will and plea- 
* ſure, So that the liberties of England cannot but ſub- 
« ſiſt ſo long as this palladium remains ſacred and in- 
« violate, not only from all open attacks which none 
« will be ſo hardy as to make, but alſo from all ſecret 
& machinations which may fap and undermine it.“ 

But this remark, though it derives new force in being 
adopted by ſv great an authority, was no more original in 
Mr. Juſtice Blackſtone than in me, for the ſame expreſs 
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reaſon : for the inſtitution and authority of juries is to be 
found in Bracton, who wrote above five hundred years 
before him. The curia and the pares,” fays he, 
<« were neceſſarily the judges in all cafes of life, limb, 
< crime and diſheriſon of the heir in capite. The king 
« could not decide, for then he would have been both 
<« proſecutor and judge; neither could his juſtices, for 
<« they repreſent him “.“ ; 

Notwithſtanding all this, the learned judge was pleaſed 
to ſay at the trial, that there was no difference between 
criminal and civil cafes, I ſay, on the contrary, inde- 
pendent of theſe authorities that there is not, even to vul- 
gar obſervation, the remoteſt ſimilitude between them. 

There are four capital diſtinctions between proſecutions 
for crimes, and civil actions, every one of which deſerves 
conſideration, - > 


Firſt, In the juriſdiction neceſſary to found the 


charge. 


Secondly, In the manner of the defendant's pleading 
to It 

Thirdly, In the authority of the verdict which diſ- 
charges him. | | 

Fourthly, In the independence and ſecurity of the jury 
from all conſequences in giving it. 

As to the firſt, it is unneceſſary to remind your lord- 
ſhips, that, in a civil caſe, the party who conceives him- 
ſelf aggrieved, ſtates his complaint to the court, avails 
himſelf at his own pleaſure of its proceſs, compels an 
anſwer from the defendant by its authority, cr taking the 
charge pro confeſ/o againſt him on his default, is intitled to 
final judgment and execution for his debt, without any 
interpoſition of a jury, But in criminal caſes it is other- 
wiſe; the court has no cognizance of them, without 
leave from the people forming a grand inqueſt, _ If a man 
were to commit a capital offence in the face of all the 
judges of England ; their united authority could not put 

im upon his trial: they could file no complaint againſt 
him, even upon the records of the ſupreme criminal court; 
but 


6 22 likewiſe Mr. Reeves very ingenious Hiſtory of the Eng- 
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but could only commit him for ſafe cuſtody, which is equal- 
ly competent to every common juſtice of the peace :. the 
grand jury alone could arraign him, and in their diſcre- 
tion might likewiſe finally diſcharge him, by throwing 
out the bill, with the names of all your lordſhips as wit- 
neſſes on the back of it. 

If it ſhall be ſaid, that this excluſive power of the 
grand jury does not extend to leſſer miſdemeanors, which 
may be proſecuted by informationz I anſwer, that for 
that very reaſon it becomes doubly neceſlary to preſerve 
the power of the other jury which is left, | | 

But, in the rules of pleading, there is no diſtinction 
between capital and leſſer offences; and, I venture to aſ- 
ſcrt, that the cefendant's plea of not guilty, which uni- 
verſally prevails as the legal anſwer to every information 
or indictment, as oppoſed to ſpecial pleas to the court in 
civil actions; and the neceſſity impoſed upon the crown 
to join the general iſſue, is abſolutely deciſive of the pre- 
ſent queſtion. 

Every lawyer muſt admit, that the rules of pleading 
were originally eſtabliſhed to mark and to preſerve the 
diſtin juriſditions of the court and the jury, by a ſepara- 
tion of the law from the fact wherever they were intended 
to be ſeparated. A perſon charged with owing a debt, 
or having committed a treſpaſs, &c. &c. if he could not 
deny the facts on which the actions were founded, was 
obliged to ſubmit his juſtification for matter of law by 
a ſpecial plea to the court upon the record; to which 
plea the plaintiff might demur, and ſubmit the legal 
merits to the judges. By this arrangement, no power 
was ever given to the jury, by an iſſue joined before 


them, but when a right of decifion as comprehenſive as 


the iſſue went along with it: for, if a defendant in ſuch 
civil actions pleaded the general iſſue inſtead of a ſpecial 
plea, aiming at a general deliverance fram the charge, by 


ſhewing his juſtification to the jury at the trial ; the court. 
protected its ou juriſdiction, by refuſing all evidence of 


the facts on which ſuch juſtification was founded, 
The extenſion of the 2 iſſue beyond its ancient 
limits, and in deviation from its true principle, has in- 
| d troduced 
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troduced ſome confuſion into this ſimple and harmonious 
ſyſtem ; but the law is ſubſtantially the ſame. | 

No man, at this day, in any of thoſe actions where the 
ancient forms of our juriſprudence are ſtil] wiſely pre- 
ſerved, can poffibly get at the opinion of a jury upon any 

ueſtion not intended by the conflitution for their deci- 

n. In actions of debt, detinue, breach of covenant, 
treſpaſs, or replevin, the defendant can only ſubmit the 
mere fact to the jury; the law muſt be pleaded to the 
court: if, dreading the opinion of the judges, he con- 
ceals his juſtification under the cover of a general plea in 
hopes of a more favourable conſtruction of his defence at 
the trial ; its very exiſtence can never even come within 
the knowledge of the jurors; every legal defence muſt 
ariſe out of facts, and the authority of the judge is inter- 
poſed, to prevent their appearing before a ' tribunal 
which, ia ſuch caſes, has no competent juriſdiction over 
them. Sac 

By impoſing this neceſſity of pleading every legal juſ- 
elicativn to K. ebert, nd by this exc afign of all 81. 
dence on the trial beyond the negation of the fact, the 
courts indiſputably intended to eſfabliſſi, and did in fact 
effectually the judicial authority over legal queſtions 
from all encroachment ot violation; and it is impoſſible 
to find a reaſon in law, or in common- ſenſe, why the 
ſame boundaries between the fact and the lau ſhould not 
have been at the ſame time extended to criminal cafes by 
the ſame rules of pleading, if the juriſdiction of the jury 
had been deſigned to be limited to the fact as in civil 
actions. | SAT. 

But no ſuch boundary was ever made or attempted ; 
on the contrary, every perſon charged with any crime by 
an indictment or information, has been in all times from 
the Norman conqueſt to this hour, not only permitted, 
but even bound to throw himſelf upon his country for 
deliverance, by the general plea of not guihy ; and may 
ſubmit his whole defence to the jury, whether it be a ne- 
gation of the fact, or a juſtification of it in laẽ: and the 
judge has no authority as in a civil caſe, to refuſe ſuch 
evidence at the trial, as out of the iflue, and as toram non 
Judice, an authority which in common ſenſe he certainly 

| would 
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would have, if the jury had no higher juriſdiction in the 
one caſe than in the other. he general plea thus 
ſanctioned by immemorial cuſtom, fo blends the law and 
the fact together, as to be. inſeparable but by the volun- 
tary act of the jury in finding a ſpecial verdict: the ge- 
neral inveſtigation of the whole 1 is therefore before 
them, and although the defendant admits the fact laid 
in the information or indictment, he, nevertheleſs, un- 
der his general plea; gives evidence of others which are 
collateral, referring them to the judgment of the jury, as 
a legal. excuſe. os. juſtification, and receives from their 
verdict a complete, general, and. concluſive deliver- 
ance. 990 lent 3 

Mr. Juſtice Blackſtone, in the fourth volume of his 
commentaries,” page 339, ſays, The traiterous or ſelo- 
„ nious: intent are the points and very giſt of the indict- 
« ment, and muſt be anſwered directly by the general 
„negative, not guilty; and the jury will take notice of 
% any defenſive matter, and give their verdict accord- 
„ ingly as effectually as if it were ſpecially pleaded.” 

Tunis, thereſore, ſays. Sir Matthew Hale, in his pleas 
of the crown, page 258; is, upon all accounts, the moſt 
advantageous plea for. the defendant :: „It would be a 
<<, maſt unhappy. caſe for the judge himſelf if the priſoner's 
e fate depended wpop his directions; unhappy alſo for 
the priſoner: for if the judge's opinion mult gule the 
6. verdict, the trial by jury would be uſeleſs.” _ 

My Lord, the INE operation of the verdict when 

iven, and the ſecurity of the jury from all conſequences 

Fa giving it, renders the contraſt between criminal and 
civil caſes ſtriking and compleat. No new trial can be 
granted as in a civil action: your Lordſhips, however 
you-may diſapprove of the acquittal, have no authority 
io award one; for there is no precedent of any ſuch upon 
record, and the diſcretion of the court is circumſcribed 
Neither can the jurors be attainted by the crown. In 
Buſhel's caſe, Vaughan's reports, page 146, that learned 
and excellent judge expreſſed himſelf thus: There is 
© no caſe in all the law of an attaint for the King, nor 
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«© any opinion but that of Thyrning's, Toth of Henry 
« ]Vth, title Attaint, 60 and 64, for which there is no 
& warrant in law, though there be other ſpecious autho- 
* rity againſt it, touched by none that have argued this 
6 caſe.” * 406-2! | 1 

Lord Mansfield, To be ſure it is ſo. 128 

Mr. Erſtine. Since that is clear, my Lord, I ſhall not 
trouble the court farther upon it: indeed I have not 
been able to find any one authority for ſuch an attaint 
but a dictum in Fitzherbert's Natura Brevium, page” 
107; and on the other hand, the doctrine of Buſbel's 
caſe is expreſsly agreed to in very modern times, vide 
Lord Raymond's Reports, 1ft volume, page 469. 

If then your Lordſhips reflect but for a moment upon 
this comparative view of criminal and civil caſes which 
J have laid before you; how can it be ſeriouſly con 
tended, not merely that there is no difference, but that 
there is any the temoteſt ſimilarity between them. In 
the one caſe, the power of accuſation begins from the 
court; in the other, from the people only, forming a 
grand jury. In the one, the defendant muſt plead a ſpe- 
cial juſtification, the merits of which can only be decided 
by the judges ; in the other, he may throw himſelf for 
genera] deliverance upon his country. In the firſt the 
court may award a new trial if the verdict for the de- 
fendant be contrary to the evidence or the law; in the 
laſt, it is coneluive and unaltetable; and to crown the 
whole, the King never had that proceſs of attaint which 
belonged to the meaneſt of bis ſubjett s. 5 
When theſe things are attentively conſidered, I might 
aſk thoſe who are FT diſpoſed to deny the right of the 
Jury. inyeſtigate the whole charge, whether ſuch à ſo- 

eciſm-can be conceived to exiſt in any human govern · 
ment; much Jeſs in the moſt refined and exalted in the 
world; as that a power of ſupreme judicature ſhould be 
conferred at random by the blind forms of the law where 
no right was intended to paſs with it, and which was 
upon no occaſion and under no circumfiance to be exer- 
Ciſed ; which, though exerted: notwithſtanding in 
age and in a thouſand inſtances, to the confuſion and di 
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.comfiture of fixed magiſtracy, ſhould never be checked 
by authority, but ſhould continue on from century to 
century, the revered guardian of liberty and of life, ar- 
reſting the arm of the moſt headſtrong government in 
the worſt of times, without any power in the crown or 
its judges, to touch without its conſent the meaneſt 
wretch in the kingdom, or even to aſk the reaſon and 
principle of the verdict which acquits him. That ſuch 
a ſyſtem ſhould prevail in a country like England, with- 
out either the original inſtitution or the acquieſcing ſanc- 
tion of the legiſlature is impoſſible. Believe me, my 
Lord, no talents can reconcile, no authority can {anion 
ſuch an abſurdity; the common ſenſe of the world re- 
- volts at it. 1 6 
Having - eſtabliſhed this important right in the jury 
beyond all poſſibility of cavil or controverſy, I will now 
ſhew your Lordſhip that its exiſtence is not mer:ly con- 
ſiſtent with theory, but is illuſtrated and confu med: by 
the univerſal practice of all judges ; not even excepting 
Mr. Juſtice Forſter himſelf, whoſe writings have been 
cited in ſupport of the conirary opinion. How a man 
exprefles his abſtract ideas is but of little importance when 
an appeal can be made to his plain directions to others, 
and to his on particular conduct: but even none of his 
expreſſions when properly conſidered and under ſtood mili- 
tate againſt my poſition. ä | 
In this juſtly celebrated book on the criminal law, page 
256, he expreſſes himfelf thus : © The conſtruction 
which the law patteth upon fact srArED AND 
© AGREED Or ' FOUND'by a jury, is in all caſes undoubt - 
© edly the- proper province of the court. 
Now if the adverſary is diſpoſed to ſtop here, thoug 
the author never intended; he ſhould, as is evident from 
the reſt of the ſentence, yet l am willing to ftop with 
him, and to take it as a — propoſition; for the 
ſlighteſt attention muſt diſcover that it is not repugnant 
to any thing which I have ſaid. Facts tated and agreed, 
or facts found by a jury which amounts to the ſame thing, 
conſtitute a ſpecial verdict; and who ever ſuppoſed that 
the law upon a ſpecial verdict was not the province of 
the 
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the court? Who ever denied that. where upon a general 
iſſue the parties chuſe to agree, upon facts and to ſtate 
them; or the jury chuſe voluntarily to find them without 
drawing the legal concluſion themſelves, that in ſuch 
inſtances the court is to draw it? That Forſter meant 
nothing more than that the court was to judge of the law 
when the jury thus voluntarily prays its aſſiſtance by 
ſpecial verdict, is evident from his words which follow, 
for he immediately goes on to ſay ; in caſes of doubt and 
REAL difficulty, it is therefore commonly recommended 
to the jury to ſtate fats and circumſtances in a ſpecial 
verdict : but neither here, nor in any other part of his 
works, is it ſaid or inſinuated that they are, bound to do ſo 
but at their own free diſcretion ; indeed, the very term 
recommended, admits the contrary, and requires no com- 
mentary. I am ſure I ſhall never diſpute the wiſdom or 
expediency of ſuch a recommendation in thoſe caſes of 
doubt, becauſe the more I am contending for the exiſt- 
ence of ſuch an important right, the Jeſs it would be- 
come me to be the advocate of raſhneſs and precipitation 

in the exerciſe of it. 9 
It is no denial of juriſdiction to tell the greateſt ma- 
giſtrate upon earth to take good counſel in caſes of real 
doubt and difficulty. Judges upon trials whofe autho- 
rity to ſtate the law is indiſputable, often gefer it to be 
more ſolemnly argued before the court; and this eaurt 
itſelf often holds a meeting of the twelye judges before 
it decides on a point upon its own. records, of which the 
others have confelledly no cognizance till it comes be- 
fore them by the writ of error of one of the parties. — 
Theſe inſtances are monuments of wiſdom, integrity, 
and diſcretion, but they do not bear in the remateſt de- 
— upon juriſdiction © the ſphere of juriſdiction is mea- 
ured by” what may or may not be decided by any given 
tribunab with legal effect, not by the rectitude or error of 
the deciſion, If the jury according to theſe authorities may 
determine the whole matter by their verdict, and if the 
verdict when given is not only final and unalterable, 
but muſt be enforced by the authority of the judges, and 
executed if teſiſted by the whole power of the ſtate; upon 
| | what 
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what principle of government or reaſon can it be argued 
not to be law? that the jury ate in this exact predica- 
ment is confeſſed by Forſter ; for he concludes with ſay- 
ing, that when the law is clear, the jury under the direc- 
tion of the court in point of law may, and if they are 
well adviſed, will always find a general verdict conformabiy 
o ſuch direfions. | 

his is likewiſe conſiſtent with my poſition : if the 
law be clear, we may preſume that the judge ſtates it 
clearly to the jury; and if he does, undoubtedly the jury 
if they are well adviſed, will find according to ſuch di- 
rections; for they have not a capricious diſcretion to make 
law at their pleaſure, but are bound in confcience as well 
as judges are to find it truly; and generally ſpeaking, the 
learning of the judge who preſides at the trial affords 
them a ſafe ſupport and direction. 

The fame prattioe of judges in ſtating the law to the 
jury, as applied to the particular caſe before them, ap- 
pears likewiſe in the caſe of the King againſt Oneby, 
2d Lord Raymond, page 1494. On the trial the judge 
dĩrects the jury thus: if you believe ſuch and ſuch wit- 
neſſes who have ſworn to ſuch and ſuch facts, the filling 
of the deceaſed appears to be with malice prepenſe but if you 
do not believe them, then you ought to find him guilty 
of manſlaughter ; and the jury may, if they think pro- 
per, give a general verdict of murder or manſlaughter : 
but if they decline giving a general verdict, and will find 
the facts ſpecially, the court is then to form their judg- 
ment from the facts found, whether the defendant be 
guilty or not guilty, i. 2. whether the act was done with 
malice and deliberation or not.“ 

Surely language can expreſs nothing more plainly or 
unequivocally, than that where the general iſſue is pleaded 


to an indĩctment, the law and the fact are both before the 


jury; and that the former can never be ſeparated from 
the 'latrer, for the judgment of the court, unleſs, by 
their own ſpontaneous act: for the words are, If they 
« decline giving a general verdict, and will find the facts 
„% ſpecially, the court is THEN to form. their judgwent 


„ frum the facts found.” So that after a. general iſſue 
rr | joined 
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Joined, the authority of the court only commences when 
the jury chuſes to decline the deciſion of the law by a gene- 
ral verdict; the right of declining which legal determina- 
tion, is by-the-bye a privilege conferred on them by the 
ſtatute of Weſtminſter, 2d, and by no means a reſtric- 


tion of their powers. 
But another very important view of the ſubject remains 


behind ; for ſuppoſing I had failed in eſtabliſhing that 
contraſt between criminal and civil caſes, which is now 
too clear not only to require, but even to juſtify another 
obſervation, the argument would Joſe nothing by the 
failure; the ſimilarity between criminal and civil caſes 
derives all its application to the argument from the learn- 
ed judge's ſuppoſition, that the juriſdiction of the jury 
over the law was never contended for in the latter, and 
conſequently on a principle of equality could not be ſup- 
ported in the former; whereas, I do contend for it, and 
can inconteſtibly eſtabliſh it in both. This application 
of the argument is plain from the words of the charge : 
« If the jury could find the law, it would undoubtedly 
« hold in civil caſes as well as criminal: but was it ever 
« ſuppoſed that a jury was competent to ſay the opera- 
tion of a fine, or a cecovery, or a warranty, which are 
<«. mere queſtions of law.” 

To this queſtion I anſwer, that the competency of the 
Jury in ſuch caſes is contended for to the full extent of my 
principle, both by Lyttleton and by C. ke: they cannot 
indeed decide upon them, de plans, which, as Vaughan 
truly ſays, is unintelligible, becauſe an unmixed queſtion 
of law can by no poſſibility come before them for deci- 
fion; but whenever {which very often happens) the 
operation of a fine, a recovery, a warranty, or any other 
record or conveyance known to the law. of England 
comes forward, mixed with'the fat on the general iſſue, 
the jury have then moſt uequeſtionably a right to deter- 
mine it; and what is more, no other authority poſſibly 
can ; becauſe when the general iſſue is permitted by law, 
theſe queſtions cannot appear on the record for the judg- 
ment oſ the court, and although it can grant a new via), 
yet the ſame queſtion muſt ultimately EA de by 


another jury. This is not only ſelf-evident to every 
lawyer, 
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lawyer, but, as I ſaid, is expreſsly laid down by Little- 
ton in the 368th ſection. * Alſo in ſuch caſe where the 
e inqueſt may give their verdict at large, if they will 
« take upon them the knowledge of the law upon the 
6% matter, they may give their verdict generally as it is 
«« put in their charge: as in the caſe aforeſaid they may 
well ſay, that the leſſor did not diſſeiſe the leſſee if 
„„ they will,” Coke, in his commentary on this ſection, 
confirms Littleton, ſaying, That in doubtful caſes they 
ſhould find ſpecially for fear of an attaint; and it is plain 
that the ſtatute of Weſtminſter the 2d, was made either 
to give or to confirm the right of the jury to find the 
matter ſpecially if they would, leaving their juriſdiction 
over the law as it ſtood by the common law, The words 
of the Statute of Weſtminſter 2d, chapter 3oth, are, 
„ Ordcinatum eſt quod juſticiarii ad aſſiaas capiendias aſ- 
„ fignati, non compellant juratores dicere preciſe ſi fit 
& geſſina vel non; dummodo dicere yoluerint veritatem 
«« facti-et petere auxilium cutiœ.“ 

From theſe words it ſhould appear, that the juriſdiction 
of the Jury over the law when it came before them on the 
general iſſue, was ſo veſted in them by the conſtitution, 
that the exerciſe of it in all caſes had been conſidered to 
be compulſory upon them, and that this act was a legi- 
flative relief from that compulſion in the caſe of an aſſize 
of difſeizin : it is equally plain from the remaining words 
of the act, Thar their juriſdiction remained as — 
« ſed fi ſponte velent diciete quod diſſeiſina eſt vel non, 
% 2dmittatur eorum veredictum ſub ſuo periculo.“ 

But the moſt material obſervation upon this ſtatute as 
applicable to the preſent ſubject is, That the terror of 
the atiaint from which it was paſſed to relieve them, 
having (as has been ſhewn) no exiſtence in caſes of 
crime, the act only extended to relieve the jury at their 
diſcretion from finding the Jaw in civil actions; and con- 
ſequently it is only from cuſtom, and not from poſitive 
law, that they are not even compellible to give a general 
2 involving a judgment of law on evety criminal 
trial. 

- Theſe principles and authorities certainly eſtabliſh that 
it is the duty of the judge 5 every trial where the gene- 
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ral iſſue is pleaded, to give to the jury his opinion on the 
law as applied to the cos before them; and that they muſt 
find a general verdict comprehending; a judgment of law, 
unleſs they chuſe to refer jt ſpecially to the court. 

But we are here, in a caſe where it is contended, that 
the duty of the judge is the direct contrary of this: 
that he is to give no opinion at all to the jury upon the 
law as applied to the caſe before them; that they like- 
wiſe are to refrain from all conſideration of it, and yet 
that the very ſame general verdict comprehending both 
fact and law, is to be given by them as if the whole legal 
matter had been ſummed up by the one and found by the 
other, 

I confeſs I have no organs to comprehend the principle 
on which ſuch a practice proceeds. I contended for no- 
thing more at the trial than the very practice recommend- 
ed by Forſter and Lord Raymond: I addreſſed myſelf to 
the jury upon the law with all poſſible reſpect and de- 
ference, and indeed with very marked perſonal attention 
to the learned judge: ſo far from urging the jury dogma- 
tically to think for themſelves without his conſtitutional 
aſſiſtance, I called for his opinion on the queſtion of libel, 
ſaying, That if he ſhould tell them diſtin ly the paper 
indicted was libellous, though 1 ſhould not admit that 
they were bound at all events to. give effect to it if they 
felt it to be innocent; yet I was ready to agree that they 
ought not to go againſt the charge without great conſi- 
deration : but that if he ſhould ſhut himſelf up in ſilence, 
giving no opinion at all upon the criminality of the paper 
from. which alone any guilt could be faſtened on the 
publiſher, and ſhould narrow their conſideration to the 
publication, J entered my, proteſt againſt their finding a 
verdict affixing the epithet of guilty to the mere fact of 
publiſhing a paper, the guilt of which they had not inveſ- 
tigated. . "700 

If, after this addreſs to the jury, the learned judge had 
told them, that in bis opinion the paper was a libel, but 
ſtill leaving jt to their judgments, and leaving like wiſe the 
defendant's evidence to their conſideration, had further told 
them, that he thought it did not exculpate the publica- 
tion; and if, in conſequence of ſuch directions, the jury 
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had found a verdi for the crown, I ſhould never have 

made my preſent motion for a new trial: becauſe I ſhould 

have conſidered ſuch a verdict of guilty as founded upon 

the opinion of the jury on the whole! matter as left to their 

conſideration, and muſt have fought my remedy by arreſt 
of judgment on the record, 

But the learned judge took a direct contrary courſe : 
he gave no opinion at all on the guilt or innocence of the 
paper; he took no notice of the defendant's evidence of 
intention; told the jury, in the moſt explicit terms, that 
neither the one nor the other were within their juriſdic- 
tion; and upon the mere fact of publication directed a 
general verdict comprehending the epithet of guilty, after 
having exprefsly withdrawn from the jury every conſider- 
ation of the merits of the paper publiſhed, or the inten- 
tion of the publiſher, from which it is admitted on all 
bands the guilt of publication could alone have any ex- 
iſtence. | 

My motion is therefore founded upon this obvious and 
ſimple principle; that the defendant has had in fact no 
trial ; having been found guilty without any inveſtigation 
of his guilt, and without any power left to the jury to 
take cognizance of his innocence, I undertake to ſhew, 
that the jury could not poſſibly conceive or believe from 
the judge's charge, that they had any juriſdiction to acquit 
him, however they might have been impreſſed even with 
the merit of the publication, or convinced of his merito- 
rious intention in publiſhing it: nay, what is worſe, 
while the learned judge totally deprived them of their 
whole juriſdiction over the queſtion of libel and the de- 
fendunt's ſeditious intention, he at the ſame time directed 
a general verdict of guilty, which comprehended a judg- 
ment upon both. 6 
When I put this conſtruction on the learned judge's 
direction, I found myſelf wholly on the language in which 
it was communicated; and it will be no anſwer to ſuch con- 
ſtruction, that no ſuch reſtraint was meant to be conveyed 
by it. If the learned judge's intentions were even the direct 
contraty of his expreffions, yet if in conſequence of that 
which was expreſſed though not iotended, the jury were 
_ abridged of a juriſdiction 3 belonged to them by law, 
90 2 and 
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and in the exerciſe of which the defendant had an inter- 
eſt, he is equally a ſufferer, and the verdict given under 
ſuch miſconception, of authority is equally void : my ap- 
plication ought therefore to ſtand or fall by the charge it- 
ſelf, upon Which I diſclaim all diſingenuous cavilling. I 
am certaiuly bound to ſhew, that from the general reſulc 
of it fairly and liberally interpreted, the jury could not 
conceive that they had any right to extend their conſider- 
ation beyond the bare fact of publication, ſo as to ac- 
quit the defendant by a judgment founded on the lega- 
lity of the dialogue, or the honeſty. of the intention in 
publiſhing it. | | | 
In order to underſtand the learned judge's direction, it 
muſt be recollected that it was addrelled to them in an- 
ſwer to me, who had contended for nothing more than 
that theſe two conſidetations ought to rule the ver- 
dict; and it will be ſeen, that the charge, on the con- 
trary, not only excluded both of them by general infer- 
epce, but by expreſſions, arguments, and illuſtrations 
the moſt ſiudiquſly ſelected to convey that excluſion, 
and to finger it binding on the conſciences of the jury. 
After telling them in the very beginning of his charge, 
that the ſingle queſtion for their deciſion was, Whether 
the defendant had publiſhed the pamphlet? be declared 
to them, that it was not even allowed to him as the judge 
trying the cauſe, to ſay whether it was or was not a libel: 
for that if he ſhould ſay it was no libel, and they follow- 
ing his direction ſhould acquit the defendant; they would 
thereby deprive the proſecutor of his writ of error up@n 
the record, which was one of his deareſt birthrights. 
The law, he ſaid, was equal between the proſecutor and 
the defendant ; that a verdict of acquittal would cloſe the 
matter for ever, depriving him of his appeal; and that 
whatever therefore was upon the record was net fur their 
deciſion, but might be carried at the pleaſure-of either 
party to the houſe of lords. We wy 
Surely language could not convey a limitation. upon 
e right of the jury over the queſtion of libel, or the in- 
tention of the publiſher, more poſitive or more univerſal. 
It was poſitive inaſmuch as it held, out to them that ſuch 
⁊ juriſdiction could not be entertained without injuſtice ; 
| 3 : an 
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and it was univerſal becauſe the principle had no ſpecial 


application to the particular circumſtances of that trial; 


but ſubjected every defendant upon every proſecution for 
a libel, to an inevitable conviction on the mere proof of 
5 . any thing, though both judge and jury might 
convinced that the thing publiſhed was innocent and 
even meritorious, | | , 
My lord, I make this commentary without the hazard 
of contradiction from any man whoſe reaſon is not diſ- 
ordered. For, if the proſecutor in every caſe, has a bitth - 
right dy law to have the queſtion of libel left open upon 
the record, which it can only be by a verdict of convic= 
tion on the ſingle fact of publiſhing : no legal rigbt can 
at the ſame time exiſt in the jury to ſhut out that 
queſtion by a verdict of acquittal founded upon the 
merits of the publication, or the innocent mind of the 
nota men | 
Rights that zre repugnant and contradiftory cannot be 
co-exiſtent. The jury can never have a conſtitutional 
right to do an act debetteid to the defendant, Which when 
done deprives the proſecutor of a right which the Tame 
conftirution has veſted in him. No right can belong to 
one perſon, the exerciſe of which in every inſtance 
muſt neceſſariſy work à wrong to another. If the pro- 
ſecutor of a libel has in cyery inſtance the privilege to 
try the merits of his proſecution before the judges, the 
Jury can have no right in any inſtance to preclude 
bis appeal to them dy a general verdict for the de: 
>. Rt nr 3 bw | 2 
The jury therefore from this part of the charge muſt 
neceflarily have ſelt themſelves abſolutely limited (1 
might ſay even in their powers) to the fat of publica- 
tion; becauſe the higheſt reſtraint upon good men is to 
convince them that they cannot break looſe from it with- 
out injuſtice: and the power of a good citizen is never 
more effectually deſtroyed than when he is made to be- 
lieve that the exerciſe of it will be a breach of his duty to 
the public, and a violation of the Jaws of his county. 
But ſince equal juſtice between the proſecuror and the 
defendant'is the pretence for this abridgement of juriſ- 
diction, let us examine a little how it is effected by ** 
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Do the proſecutor and the defendant really ſtand upon 
an equal footing by this mode of proceeding? with what 
decency this can be alledged, I leave thoſe to anſwer who 
know that it is only by the ee h of Mr. Bearcroft, 
of counſel for the ptoſecution, that my reverend client 
is not at this moment in priſon ꝰ, while we are diſcuſſing 
this notable equality. | 1 014444 2809) 
; Beſides, my Lord, the judgment of this court, though 
not final in the conſtitution, and therefore not binding 
on the proſecutor, is abſolutely concluſive on the de- 
fendant. If your Lordſbips pronounce the record to con- 
tain no libel, and arreſt the judgment on the verdict, the 
proſecutor may carry it to the Houſe of Lords; and 
nding his writ of error remains untouched by your 
Lordſhip's deciſion. But, if judgment de againſt the 
defendant, it is only at the diſctetion of the crown (as it 
is ſaid) and not of right, that he can proſecute any writ 
of error at all; and even if he finds no obſtruction in 
that quarter, it is but at the beſt an appeal for the benefit 
of public liberty, from which be himſelf can have no 
perianal benefit; for the writ of error being no ſuper- 
ſedeas, the puniſhment is inflicted on him in the mean 
time, T 
In the cafe of Mr. Horne, this court imprifoned him 
for publiſhing a libel upon its own, judgment, peading 
his appeal ftom its juſtice 5 and he had ſuffered the ut» 
moſt rigour which the law impoſed upon him as a crimi- 
nal, at the time that the Houſe of Lords, with the aſſiſ- 
tance of the twelve Judges of England, were gravely 
aflembled to determine, whether he had been guilty of 
any crime. I do not mention this' caſe as hard or rigor- 
ous on Mr. Horne, as an individual: it is the genera} 
courſe of practice, but ſurely that practice ought to put 
an end to this argument of equality between proſecutor 

and priſoner, 75 nt 
| Mi It 
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Lord Mansfield ordered the Dean to be committed on the 
motion for the new trial, and ſaid, he had no diſcretion, to ſuffer him 
to be at large, without conſent, after his appeaiance in court, on 


conviction. Upon which, Mr. Bearcroft gave his conſent that the 
Dean ſhould remain at large upon bail. 
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It is adding infult to injury, ta tell an innocent man 
who is in a dungeon pending Wis writ of error, and of 
wheote innocence, both judge and jury were convinced 
at the trial; that he is in equal ſcales with his proſe- 
cutor, vrho is at large, becauſe he has an opportunity of 
deciding after the expiration of his puniſhment, that the 
proſecution had been unfounded, and his ſufferings unjuſt. 

By parity of reaſoning, a priſoner in a capital caſe is 
to be banged in the mean time for the benefit of equal 
juſtice z leaving his executors to fight the battle out with 
his profecutor upon the record, through every court in 
the kingdom: by which at laſt his attainder mult be 
reverſed, and the blood of his poſterity remain uncor- 
rupted. What juſtice can be more impartial or equal? 

So much for this right of the proſecutor of a libel to 
compel à jury in every caſe, generally to convict à de- 
fendant on the fact of publication, or to find a {ſpecial 
verdict. A right unheard cf before ſince the birth of tho 
conſtitution; not even founded upon any equality in 
fact, even if ſuch a ſhocking parity could exiſt in law, 
and not even contended to exiſt in any other caſe 
where private men become the proſecutors of crimes tor 
the ends of public juſtice. T 

It can have, generally ſpeaking, no exiſtence in any 
proſecution for felony ;- becauſe the general deſcription 
of the crime in ſuch indictments, for the moſt part, ſhuts 
out the legal queſtion in the particular inſtance, from ap- 
peating on the record: and for the ſatne reaſon, it can have 
no place even in appeals of death, &c. the only caſes 
where proſecutors appear as the avengers of their own 
private wrongs, and not as the repreſentatives of the 
crown. 

Tue learned judge proceeded next to eſtabliſh. the ſame 
univerſal limitation upon the power of the jury, from 
the hiſtory of different trials, and the practice of former 
judges who prefided at them, And while I am com- 
plaining of what I conceive to be injuſtice, I muſt take 
care not to be unjuſt myſelf, I certainly do not, nor 
ever did conſider the learned judge's miſdirection in his 
charge to be peculiar to himſelf: it was only the reſiſt- 
ance of the defendant's evidence, and what paſſed after 
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2 returned into court with the verdict, that I ever 
conſidered to be a departure from all. precedents: the 
reſt had undoubtedly the ſanction of ſeveral modern caſes; 
and I wiſh, therefore, to be diftinaly underſtood, that I 
partly found my motion for a new trial in oppoſition to 
theſe deciſions. It is my duty to ſpeak with deference 
of all the judgments of this court; and I feel an addi- 
tional reſpect for ſome of thoſe. | am about to combat, 
becauſe they are your Lordſhip's : but comparing them 
with the judgments of your predeceſſors for ages, which 
is the bigbeſt evidence ot Engliſh law, I muſt be forgiven 
if I preſume to queſtion their authority, 

My Lord, it is neceſſary that I ſhould take notice of 
ſome of them as they occur in the learned judge's charge; 
for although he is not reſponfible for the rectitude of 
thoſe precedents which he only cited in ſupport of it, 
yet the defendant is unqueſtionably entitled to a new 
trial, if their principles are not ratified by the court: 
for whenever the learned judge cited precedents to war- 
rant the limitation on the province of the jury impoſed 
by his own authority, it was ſuch an adoption of the 
doctrines they contained, as made them a rule to the jury 
in their decifon, * 

Firſt then, the learned judge, to overturn my argu- 
ment with the jury ſor their juriſdiction over the whole 
charge, oppoſed your Lordſhip's eſtabliſhed practice for 
eight and twenty years; and the weight of this great au- 
thority: was encreaſed by the general manner in which it 
was ſtated ; for I find no expreſſions of your Lordſhip's 
in any of the reported caſes which go the length con- 
tended for. I find the practice, indeed, fully warranted 
by them; but I do not meet with the principle wbich 
can alone vindicate that practice, fairly and diſtinctly 
avowed, The learned judge, therefore, referred to the 
charge of chief juſtice Raymond, in the caſe of the 
King and Franklin, in which the univerſal limitation 
contended for, is indeed laid down, not only in the muſt 
unequivocal expreſſions, but the ancient juriſdiction of 
Juries, reſting upon all the authorities I have cited, treated 
as a ridiculous notion which had been juſt taken up a 
Uttle before the year 1731 ; and which no man living 
ab | h 
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Lan 
had ever dreamt of before. The learned uu obſerved, 
that lord Raymond ſtated to the jury on Franklin's trial, 


that there were three queſtions: the” firſt was, the fact 


of publiſhing the Craftſman, Secondly, whether the 
averments in the information were true: but that the 
third, viz. whether it was a libel, was merely a queſtion 
of law with which the jury had nothing to do, as had been 
then of late thought by ſome people who ought to have 
known better. 

This direction of Lord Raymond's was fully ratified 
and adopted in alt its extent, and given to the jury, on 
the preſent trial, with ſeveral others of the ſame import, 


as an unerring guide for their conduct; and ſurely hu- 


man ingenuity could not frame a more abſtract and uni- 


verſal limitation upon their right to acquit the defen- 


dant by a general verdict; for Lord Raymond's expreſ- 
fions amount to an abſolute denial of the right of the jury 


to find the defendant not guilty, if the publication an 
innuendos are proved, 
* tion of law with which you, the jury, have nothing to 


„ Libel or no libel, is a queſ- 


% d. How then can they have any right to give a 


general verdict conſiſtently with this declaration? can 


any man in his ſenſes collect that he has a right to de- 
'  cide on that with which he has nothing to do? 


"But it is needleſs to comment on theſe expreſſions, for 
the Jury were likewiſe told by the learned judge himſelf, 


that if they believed the fact of publication, they were 


bound to find the defendant guilty ; and it will hardly be 


contended, that a man has a right to refrain from doing 


that which he is bound to do. 

Mr, Cowper, as counſel for the proſeention, took upon 
him to explain what was meant by this expreſſion; and 
F ſeek for no other conſtruftion : * The learned judge 
„ {ſaid he) did not mean to deny the right of the jury, 
« but only to convey, that there was a religious and 
« moral obligation upin them to refrain from the exerciſe 
e | 1, 

Now, if the principle which impoſed that obligation 
had been alledged to be ſpecial, applying only to the par- 
ticular caſe of the Dean of St. Aſaph, and conſequently 
conſiſtent with the right of the jury, to a more enlarged 
| E juriſdiction 
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juriſdiction in other inſtances: telling the jury that they 
were bound to convict on proof of publication, might be: 
plauſibly conſtrued into a recommendation to refrain from 
the exerciſe of their riaht in that caſe, and not to a ge- 
neral denial of its exiſtence: but the moment is re- 
collected, that the principle which bound them was not 
particular to the inftance ; but abſtrat, and univerſal, 
binding alike in every proſecution for a libel, it requires 
no logic to pronounce the expreſſion to be an abſolute, 
unequivocal, and univerſal] denial of the right: common 
ſenſe tells every man, that to ſpeak of a perſon's right to 
do a thing which yet in every poſſible inſtance where it 
might be exerted, he is religiouſly and morally bound not 
to exert, is not even ſophiſtty, but downright, vulgar 

nonſenſe, 
But my Lord, the jury were not only limited by 
theſe modern precedents, which certainly have an ex- 
iſterce ; but were in my mind limited with ſtill greater 
effect by the learned judge's declaration, that ſome of 
thoſe ancient authorities on which I had principally re- 
lied for the eſtabliſhment of their juriſdiction, had not 
metely been over-ruled, but were altogether inapplicable, 
I particularly obſerved how much ground I loſt with the 
jury, when they were told from the bench, that even in 
Buſhel's caſe, on which I had fo greatly depended, the 
very reverſe of my doctrine had been expreſly eſtabliſhed : 
The court having faid unanimouſly in that caſe, accord- 
ing to the learned judge's ſtate of it, that if the jury be 
aſked what the law is, they cannot ſay, and having like- 
wiſe ratified in expreſs terms the maxim, Ad qu gſiionem 

leg is non reſpondent juratores. Ani 216 ende 
My lord, this declaration from the bench, which I 
confeſs not a little ſtaggered and furprized me, revdered it 
my duty to look again into Vaughan, where Buſhel's caſe 
is reported; I have performed that duty, and now. take 
upon me poſitively to ſay, that the words of Lord Chief 
Juſtice Vaughan, which the learned judge conſidered as 
a judgment of the court, denying the juriſdiction. of the 
Jury over the law, where à general iſe is jained.; brfors' 
them, were on the contrary made uſe ot by that learned and 
[SB gB UL 3 . ©. [excellent 


1 

excellent perſon, to expoſe Pe fallacy of ſuch a miſap- 
rene of the maxim alluded to, by the counſel againſt 

uſhel ; declaring that it had no reference to any caſe 
where the Jaw and the fact were incorporated by the plea 
of not guilty, and confirming the right of the jury to 
find the law upon every ſuch iſſue, in terms the moſt 
emphatical and expreſſive, This is manifeſt from the 
whole report. 

Buſhel, one of the jurors on the trial of Penn and Mead, 
had been committed by the court for finding the defen- 
dant not guilty, againſt the direction of the court in 
matter of Jaw ; and being brought before the court of 
common pleas by habeas corpus, this cauſe of commit- 
ment appeared upon the face of the return to the writ. 
It was contended by the counſel againſt Buſhel upon the 
authority of this maxim, that the commitment was legal, 
ſince it appeared by the return, that Buſhel had taken 
upon him to find the law againſt the direction ofthe judge, 
and had been therefore legally impriſoned for that con- 
tempt. It was upon that occaſion that Chief Juſtice 
Vaughan, with the concurrence of the whole court, re- 
peated the maxim, Ad gueſtionem legis non reſpondent jura- 
teres, as cited by the connſel for the crown, but denied 
the application of it to impoſe any reſtraint upon jurors 
trying any crime upon the general iſſue, His language is 
too remarkable to be forgotten, and too plain to be miſun= 
* derſtood, Taking the words of the return to the habeas 
corpus, viz, ** That the jury did acquit againſt the di- 
& -rection of the court in matter of jaw.” “ "Theſe 
& words (ſaid this great lawyer) taken literally and de 
* plano are infignificant and unintelligible, for no iſſue 
& can be joined of matter of law, no jury can be charged 
« with the trial of matter of law barely: no evidence 
„ever was, or can be given to a jury of what is law or 
% not; nor any oath given to a jury to try matter of 
« law alone, nor can any attaint lie for ſuch a falſe oath, 
&« Therefore we muſt take off this veil and colour of 
„ words, which make a ſhew of being ſomething, but 
« are in fact nothing: for if the meaning of theſe words, 
« Finding againſt the direction of the court in matter of law, 

be, that if the judge, having heard the evidence given 
„ han 2 6 | in 
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& in court, (for he knows no other, ) ſhall tell the jury 
<« upon this evidence, that the law is for the plaintiff or 
ce the defendant, and they under the pain of fine and 
« impriſonment are to find accordingly, every one ſees 
tc that the jury is but a troubleſome delay, great charge, 
« and of no uſe in determining right and wrong; which 
c werea ſtrange and new found concluſion, after a trial 
© fo celebrated for many hundreds of years in this 
© country.“ | 
Lord Chief Juſtice Vaughan's argument is there- 
fore plainly this. Adverting to the arguments of the 
counſel, he ſays, you talk of the maxim Ad queſtionem 
legis nm reſpondent jurat:res, but it has no fort of applica- 
tion to your ſubject. The words of your return, viz. 
That Buſhel did acquit againſt the direction of the court 
in matter of law, is unintelligible and as applied tothe 
caſe impoſſible. The jury could not be aſked in the ab- 
ſtrat, what was the law : they could not have an iſſue 
of the law joined before them : they could not be ſworn 
to try it. Ad gque/tronem legis non reſpondent furatores: 
therefore to ſay literally and de plans that the Jury found 
the law - againſt the judge's direction is abſurd : they 
could not be in a ſituation to find it; an unmixed 
queſtion of Jaw could not be before them : the judge 
could not give any pcſitive directions of law upon 
the trial, for the law can only ariſe out of facts, and the 
judge cannot know what the facts are till the jury have 
given their verdict. Therefore, continued. the chief 
Juſtice, let us take off this veil and colour of words, which 
make a ſhew of being ſomething but are in fact nothing: 
let us get rid of the fallacy of applying a maxim, which 
truly deſcribes the juriſdiction of the courts over iſſues of 
law, to deſtroy the juriſdiction of Jurors, in caſes where, 
law and fact are blended together upon a trial. For if 
the jury at the trial are bound to receive the law from tha 
judge, every one ſces that it is a mere mockery, and af 
no uſe in determining right and wrong. 2 
This is the plain common ſenſe of the argument; and 
it is impoſſible to ſuggeſt a diſtinction between its ap- 
plication to Buſhel's caſe and to the preſent ; except that 
the right of impriſoning the jurors was there contended, 
for, in order to enforce obedience to the directions of the 
Judge, 
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Jud e. But this diſtinction, if it deſerves the name, tho“ 
eld up by Mr. Bearcroft as very important, is a diſtine- 
tion without a difference. For if according to Vaughan 
the free agency of the jury over the whole charge, un- 
controuled by the judge's direction, conſtitutes the whole 
of that antient mode of trial ; it ſignifies nothing by what 
means that free agency is deſtroyed ; whether by the im- 
priſonment of conſcience or of body ; by the operation 
of their virtues or of their fears: whether they decline 
exerting their juriſdiction from being told that the exer- 
tion of it is a contempt of religious and moral order, or a 
' contempt of the court , puniſhable by impriſonment ; 
their juriſdiction is equally taken away. | 

My Lord, I ſhould be very ſorry improperly to waſte 
the time of the court, but I cannot help repeating once 
again, that if in conſequence of the leained judge's di- 


rections, the jury fr-m a juſt deference to learning and 


authority, from a nice and modeſt ſenſe of duty, felt 
themſelves not at liberty to deliver the defendant from the 
whole indidtment; he has not been tried, Becaute 
though he was entitled by law to plead generally that he 
was not guilty; though he did in fact piead it accord- 
ingly and went down to trial upon it, yet the jury 
have not been permitted to ty that iſſue, but have been 
ditected to find, at all events a general verdict of guiliy ; 
with a poſitive injunction not to inveſtigate the guilt, or 
even to liſten to any evidence of innocence, 

My lord, I cannot help contraſting this trial, with that 
of Colonel Gordon's but a few ſeſſions paſt in London. 
I had in, my hand but this moment, an accurate note of 
Mr, Baton Ryre's charge to the jury on that occaſion ; 
] will not detain the court by looking for it amongſt my 


papers; becauſe I believe I can correctly repeat the ſub- 


n 


ſtance of it. v8. 
. Earl of Mansfield. The caſe of the King againſt 
Coſmo Gordon, 

Mr. Erſkine, Yes, my lord: Colonel Gordon was 


indicted for the murder of General Thomas, whom be 
had killed in a due}; and the queſtion was, whether if. 
the jury were ſatisfied of that fact, the priſoner was to be 


conyicted of murder ? 
vane That 
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That was according to Forſter as much à queſtion of 
law, as libel or no libel: but Mr. Baron Eyre did not 
therefore feel himſelf at liberty to withdraw it from the 
jury. After ſtating (greazly to his honour) the hard 
condition of the elde, who was brought to a trial for 
life, in a caſe where the poſitive law and the prevailing 
manners of the times were ſo ſtrongly in oppoſition to 

one another, that he was afraid the puniſhment of indi- 
viduals would never be able to beat down an offence ſo 
ſanctioned; he addrefſed the jury nearly in theſe words: 
© Nevertheleſs, gentlemen, I am bound to declare to 
you, what the Tow is as applied to this caſe, in all the 
« different views in which it can be conſidered by you 
upon the evidence. Of this law and of the facts as you 
« fall find them, ytur verdil muit be compounded, and I 
« perſuade myſelf, that it will be ſuch a one as to give 
« ſatisfaction to your own conſciences.“ 

Now, if Mr. Baron Eyre, inftead of telling the jury 
that a duel, however fairly and honourably fought, was 
a murder by the law of England, and leaving them io 
find a general verdict under that direction, had ſaid to 
them, that whether ſuch a duel] was murder or manſlaugh- 
ter, was a queſtion with which neither he nor they had 
any thing to do, and on which he ſhould therefore de- 
liver no opinion; and had directed them to find that the 
priſoner was guilty of killing the deceaſed in a delibe- 
rate duel, telling them, that the court would ſettle the 
jeſt; that would have been directly conſonant to the 
caſe of the Dean of St. Aſaph. By this direction, the 
priſoner would have been in the hands of the court, 
and the judges, not the jury, would have decided upon 
the life of Colonel Gordon, | 
F __ the two leatned judges differ moſt eſſentially in- 

eed. : 

Mr. Baron Eyre conceives himſelf bound in duty to 
ſtate the law as applied to the particular facts, and to 
leave it to the jury. 3 

Mr. Juſtice Buller ſays, he is not bound nor even al- 
lowed ſo to tate or apply it, and withdraws it entirely 
from their conſideration. | * 

7. 


1 


Mr. Baron Eyre tells the jury that their verdict is» 
be compounded of the fact and the law. ' | 
Mr. Juſtice Buller on the contrary, that it is to be 
confined to the fact only, the law being the excluſive 
province of the court, ; 
My lord, it is not for me to ſettle differences of opi- 
nion between the judges of England, nor to pronounce 
which of them is wrong: but, ſince they are contradic- 
tory and inconſiſtent, I may hazard the aſſertion that 
they cannot both be right: the authorities which I have 
cited, and the general ſenſe of mankind which ſettles 
* thing elſe, mult determine the reſt. | 
My lord, I come now to a very important part of the 
cafe, untouched I believe before in any of the arguments 
en this occaſion, | i 
I mean to contend, that the learned judge's charge to 
the jury cannot be ſupported even upon its own prin- 
Ciples ; for, ſuppoſing the court to be of opinion that all 
I have ſaid in oppoſition to theſe principles is inconclu- 
ſive, and that the queſtion of libel, and the intention of 
the publiſher were properly withdrawn from the conſider- 
ation of the jury, ſtill I think 1 can make it appear that 
ſuch a De would only render the miſdirection more 
an e aud ſtriking. 8 
may ſafely aſſume, that the learned judge muſt have 
meant to direct the jury cither to find a general or a ſpe- 
cial verdict ; or to ſpeak more generally, that one of 
Pork two verdicts muſt, be the object of every charge: 
dor 1 venture to affirm, that neither the records of the 
courts, the reports of their proceedings, nor the writ» 
ings of lawyers, furniſh any account of a third.” There 
can be no middle verdict between both; the jury muſt 
either try the whole ifſuc generally, or find the facts ſpe- 
cially, referring the legal concluſion to the court, 
I may affirm with equal certainty, that the general 
yerdict, cx vt terming, is univerſally as comprehenſive as 
the iffuc, and that conſequently ſuch, a verdict on an ins 
dictment, upon the general iſſue, not guilty, univerſal- 
ly and unavoidably involves a judgment of law, as well 
as fact; becauſe the charge comprebends both, and the 
verdict, as has been ſaid, is coextenſive with it. — 
Oke 
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Coke and Littleton, give this preciſe definition of a ge- 
neral verdict ; for they both ſay, that if the jury will find 
-the law, they may do it by a general verdict, which is 
ever as large as the iſſue, If this be ſo, it follows by 
neceflary conſequence, that if the judge means to direct 
the jury to find generally againſt a' defendant, he muſt 
leave to their conſideration every thing which goes to 
the confticution of ſuch a general verdict, and is there- 
fore bound to permit them to come to, and to direct 
them how to form that general cogeluſion from” the 
Jaw and the fact, which is involved in the term guilty, 
For it is ridiculous ſay, that guilty"is'a fact, it is a con- 
cluſion in law from a fact, and therefore can have no 
lace in a ſpecial verdict, where the legal concluſion is 
Jefe to the court, . 
In this caſe the defendant is charged, not with having 
publiſhed this pamphlet, but with having publiſhed a cer- 
tain falſe, ſcandalous, and feditious libel, with a ſeditious 
and rebellious intention. He pleads that he is not guilty 
in manner and form as he is accuſed ; which plea is ad- 
mitted on all hands to be a denial of the whole charge, 
and conſequently does not merely put in iſſue, the fact 
of publiſhing the pamphlet; but the truth of the whole 
Indictment, i. e. the publication of the libel ſet forth in 
it with the intention charged by it. 
When this iſſue comes down for trial, the jury muſt 
either find the whole charge or a part of it; and admit- 
ting for argument ſake, that the judge has a right to 
dictate either of theſe two courſes z he is undoubtedly 
bound in law to make his direction to the jury confor- 
mable to the one or the other, If he means to cunfioe 
the jury to the fact of publiſhing, confidering the guilt 
of the defendant to be a legal concluſion for the court to 
draw from that fact, ſpecially found on the record: he 
bought to direct the jury to find that fact without affix ing 
the epithet of guilty to the finding. But, if he will have 
a general verdict of guilty, which involves a judgment of 
law as well as fact; he muſt leave the law to the con- 
_ Ederation of the jury. For when the word guilty is 
pronounced by them, it is fo well underſtood to com- 
prehend every thing charged by the indictment, that the 
4 aſſociate 
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aſſociate or his clerk inſtantly records, that the defendant 
is guilty in manner and form as he is accuſed, i. e. not 
{ſimply that he has publiſhed the pamphlet contained in 
the indictment; but that he is guilty of publiſhing the 
libel with the wicked intentions charged on him by the 
record, | | 
Now, if this effect of a general verdict of guilty is re- 
flected on for a moment, the miſdirection of directing 
one upon the bare fact of publiſhing, will appear in the 
moſt glaring colours. The learned judge ſays to the 
jury, Whether this be a libel is not for your con- 
ſideration ; | can give no opinion on that ſubjeR without 
injuſtice to the proſecutor; and as to what Mr. Jones. 
ſwore concerning the defendant's motives for the publica- 
tion, that is likewiſe not before you: for, if you are ſa - 
tisfied in point of fact that the defendant publiſhed this 
pamphlet, you are bound to find him guilfly, Why 
guilty, my lord, when the confideration of guilt is with- 
drawn ? He confines the jury to the finding of a fact, and 
enjoins them to leave the legal concluſion from it to the 
court; yet, inſtead of diretting them to make that fact 
the ſubject of a ſpecial verdict, he deſires them in the 
ſame breath to find a general one: to draw the conclu- 
ſion without any attention to the premiſes : to pronounce 
a verdict which upon the face of the record includes a 
judgment upon their oaths that the paper is a libel, and 
that the publiſher's intentions in publiſhing it were wick- 
ed and ſeditious, although neither the one nor the other 
made any part of their conſide ration. 
My lord, ſuch a verdict is a monſter in law, without 
edent in former times, or root in the conſtitution. 
f it be true, on the principle of the charge itſelf, that 
the fact of publication was all that the jury were to find, 
and all that was neceſfary to eſtabliſh the defendant's guilt, 
if rhe thing publiſhed be a libe}; Why was not that fact 
found like all other facts upon ſpecial verdicts? Why was 
an epither, which is a legal concluſion from the fact, ex- 
torted from a jury who were reſtrained from forming it 
themſelves? The verdict muſt be taken to be genera) or 
ſpecial ;- if general, * the whole iſſue without 
a co 
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a © co-extenſive examination, If ſpecial, the word 
guilty which is a concluſion from facts can have no 
place in it. "EY 
Either this word guilty is operative or uneſſential; an 
epithet of ſubſtance, or of form, It is impoſſible to con- 
trovert that propoſition, and I give the gentlemen their 
choice of the alternative. If they admit it to be operative 
and of real ſubſtance, or, to ſpeak more plainly, that the 
fact of publication found ſpecially, without the epithet of 
guilty, would have been an imperfe@ verdict inconcluſive. 
of the defendant's guilt, and on which no judgment could 
have followed: then it is impoſſible to deny that the de- 
fendant has ſuffered injuſtice, becauſe ſuch an admiſſion 
confeſſes that a criminal concluſion from a fact has been 
obtained from the jury, without permitting them to ex- 
erciſe that judgment which might have led them to a con- 
cluſion of innocence : and that the word guilty has been 
obtained from them at the trial as a mere matter of form, 
although the verdict without it, ſtating only the fact of 
publication which they were directed to find, to which 
they thought the finding alone enlarged, and beyond 
which they never enlarged their enquiry, would have 
been an abſolute verdict of acquittal, 3 * N 
If, on the other hand, to avoid this inſuperable 
objection to the charge, the word guilty is to be re- 
duced to a mere word of form, and it is to be contended 
that the fact of publication found ſpecially would have 
been tantamount ; be it ſo : let the verdict be ſo recorded; , 
let the word guilty be expunged from it, and 1 inſtantly. 
fir down ; I trouble your lordſhips no further; I with- 
draw my motion for a new trial, and will maintain in 
arreſt of judgment, that the Dean is not convicted. But 
if this is not conceded to me, and the word guilty though 
argued to be but form, and though as ſuch obtained from 
the jury, is ſtill preſerved upon the record, and made uſe 
of againſt the defendant as ſubſtance; it will then be- 
come us, (independant of all conſideration as lawyers, ) to 
conſider a little how that argument is to be made con- 
ſiſtent with the honour of gentlemen, or that fairneſs of 
dealing which cannot but have place Wherever juſtice is, 


adminiftered. 
But 
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But in order to eſtabliſh that the word guilty is a word 
of eſſential ſubſtance; that the verdict would have been 
imperfect without it; and that therefore the defendant 
ſuffers by its inſertion; Þ[ undertake to ſhew your lord- 
ſhip, upon every principle and authority of law, that if 
the fact of publication, which was all that was left to the 
jury, had been found by ſpecial verdict, no judgment 
could have been given on it. 

My lord, 1 will try this by taking the fulleſt finding 
| which the facts in evidence could poſſibly have warrant- 
ed. Suppoſing then, for inſtance, that the jury had 
found that the defendant publiſhed the paper according 
to the tenor of the indictment: that it was written of 
and concerning the King and his Government; and that 
the innuendos were likewiſe as averred, K meaning the 
preſent King, and P the preſent parliament of Great 
Brian : on ſuch a finding, no judgment could have been 
given by the court, even if the record had contained a 
compleat charge of a libel. No principle is more un- 

ueſtionable than that to warrant any judgment upon a 

pecial verdict, the court which can * nothing 
that is not viſible on the record, muſt ſee ſufficient mat- 
ter upon the face of it, which, if taken to be true, is 
concluſive of the defendant's guilt, They muſt be able 
to ſay, If this record be true, the defendant cannot be 
innocent of the crime which it charges on him. But from 
the facts of ſuch a verdict the court could airive at no 
ſuch legitimate concluſion; for it is admitted on all hands, 
and indeed expreſsly laid down by your lordſhip in the 
caſe of the King againſt Woodfall, that publication even 
of a libel is not conclu/rve evidence of guilt; for that 
the defendant may give evidence of an innocent publi- 
cation. | 

Looking therefore upon a record containing a good 
indictment of a libe!, and a verdict finding that the de- 
fendant publiſhed it; but without the epithet of guil- 
ty, the court could not pronounce that he publiſh. 
ed it with the malicious intention which is the eſſence 
of the crime: they could not ſay what might have 
paſſed at the trial: for any thing that appeared to them 
he might have given ſuch evidence of innocent motive, 
neceſſity; or miſtake, as might have amounted to excuſe 

2 or 
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or Juſtification,” ' They would ſay that the facts ſtated 
upon the verdict would have been fully Aufficient in the 
abſence of æ legal defence to haye warranted the judge to 
have directed, and the jury to have given a general ver- 
dict of guilty, comprefiending the intention which con- 
ſtitutes the crime: but that to warfant the bench which 
is ignorant of every thing at the trial, to preſume that in- 
tention, and thereupon to pronounce judgment on the 
record, the jury muſt not merely find full evidence of the 
crime, but ſuch fats as compoſe its legal definition. 
This wiſe principle is ſuppotted by authorities which are 
perfecty annere ee ee ee eee 190119 20 110M 
If, in an action of trover, the plaintiff proves property 
in himſelf, poſſeſſion in the defendant, and/a demand and 
refuſal of the thing ehargeg to be converted; this e ide nee 
unanſwered is full proof of a converſion; and if the de- 
fendant could not ſhew to the jury why he had reſuſed th 
deliver the plaintiff's property on a legal demaud of it 
the judge would dire them to find him guilty of 2he 
converſion. But on the ſame facts found by ſpecial 
verdict, no judgment could be given by the court: the 
Judges wouls ſay, If the ſpecial verdict contains the 
whole of the evidence given at the trial, the jury ſhould 
have found the defendant guilty ; forthe converſion: was 
fully proved, but we cannot declate theſe fact: to amount 
to a converſion, for the defendant's intention was a fact 
which the jury ſhould have found from the evidence, over 
which we — no juriſdict ion 
So in the caſe put by Lord Coke, I believe in his firſt 
Inſtitute 115. If a modus is ſound to have exiſted be» 
yond memory till within thirty years before tho trial, the 
court cannot upon ſuch facts found by ſpecial verdi& 
pronounce againſt the modus: but any one of your lord 
ſhips' would certainly tell the jury, that u enn 
dence they were warranted in finding agaiaſt it.. 
In all eaſes of preſcription, the univerſal practice of 
Judges is to direct juries by analogy to the ſtatbte of limi- 
tations to decide againſt! incorporeal righis, Shich for 
many years have been relinquiſhed ; but ſuch modern re- 
linquiſhments, if tated upon the record by ſpecial verdit̃t, 
would in no inſtance warrant a judgment againſt any pre- 
E ener 10 ſoription. 
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Lr 1: 
ſeription. The principle of the difference is obvious and 
univerſal: the court looking at a tecord can preſume na- 
thing; it has nothing to do with, reaſonable probabilities, 
but is to eſtabliſh. legal certainties by its. judgments. 
Every crime is like every other complex idea, capable of 
a legal definition: if all the component parts which go 
to its formation are put as facts upon the record, the 
court can pronounce the perpetrator of them a criminal: 
but if any of them are wanting, it is a chaſm in fact, and 
cannot be ſupplied. -Wherever intention goes to the eſ- 
ſence of the charge, it muſt be found by the jury; it 
muſt be either comprehended under the word guilty in 
the general verdict, or ſpecifically found as a fact by the 
ſpecial verdict. This was folemoly decided by the court 
49: Huggins's caſe, in ſecond. Lord Raymond, 1581, 
Which was a ſpecial verdict of murder from the Old 


Ye | iy 04 vwictd = neat 
It was an indictment againſt John Huggins, and James 
Barnes, ſor the murder of Edward Arne. The indict» 
ment charged that Barnes made an aſſault upon Edward 
Arne, being in the cuſtody af the other priſonen Hug- 
gins, and detained him; for fix weeks in a room newly 
uilt over the common ſewer of the priſon, where he 


that Barnes and Huggins well knew that the room was 
unwhoeleſome and dangerous: the indidment then 
charged that the psiſoner, Huggins of his malice aſote- 
thought was preſent, aidqing, and abetting Barnes,, to com- 
mit the murder aforeſaid. I his was the jubſtancs of- the 
indicthent. *' | wry ein 


the dtocaſed:.|\Arone in à room over; the, common fewer 
which had been newly built, knowing it to be newly 
built, and , damp, and ſituated; as. laid in tbe indict- 
mentzboand' that fiftcen days before 1 the. priſoner's death, 
Hucors: iu well: brew that (the: re was ne huilt, 
damp," and futuated: at laid They found, that fifteen 
days þefore death of the priſoner, Huggins was pre- 


ſen t 


languiſbed and died: the indictment further charged, 
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"ſent in the room, and ſaw him there under dureſs of im- 
priſonment, but then and there tur ned away, and Barnes 
| tothed the door, and that from that time till bis death the de- 
ceaſed remained locked up. ' - INES 7 

It was argued before the twelve judges in Serjeants 
Inn, whether Huggins was guilty of murder. It was 
agreed that he was not anſwerable criminally, for the act 
of his deputy, and could not be guilty, unleſs the erimi- 
nal intention was brought perſonally home to himſelf, 
And it is remarkable how ftrongly the judges required 
the fact of knowledge and malice, to be {tated on the = 
face of the verdict, as oppoſed to evedence of intention, and 
inference from a tact. hes LOTT e 00 
Tune court ſaid, it is chiefly-relied on that Huggits 
was preſent in the room, and ſaw Arne ſub duritie im. 
triſonamenti, et ſe avertit; but he might be preſent aud 
not know all the cireumſtances; the words are vipir 
ib duritie; but he might ſce him under durefs, and nat 
ht he was under dureſs: it was anſwered that ſeeing 
him under dureſs evidently means he knew he was under 
dureſs ;; but fays the court “ we cannot tate things by in- 
erence in this manner; his ſeeing i but evidence of his know- 
ledge of theſe things, and therefore the jury, if the fuct would 
bave borne it, ſhould have found that Huggins knew he was 
there without his conſent, which not being done we cannot in- 
tend theſe things nor infer them; we'muſt judge of facts, and 
nat from the evidence of facts; and cited Keyinge, 78 ; that 
whether a man be aiding and abetting a murder is mattet 
of ſact, and ought to be exprefly found by a jury. 
The application of theſe laſt principles and authorities 
io the caſe before the court is obvious and imple. 
The eriminal intention is a fact, and muſt be found 
by the jury: and that finding can only be expreſſed upon 
the record by the general verdict of guilty which com- 
prehends it, or by the ſpecial enumeration of ſuch facts 
as do not merely amount to evidence of, but which com- 
pletely and concluſively conſtitute the crime. But it has 
been ſhewn, and is indeed admitted, that the publication 
of a libel is only prima faric evidence of the complex 
charge in the indictment, and not ſuch a fact as amounts 
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in itſelf when ſpecially tated to concluſive guilt; ſince a8 
the judges cannot tell how the criminal inference from 


the fact of publiſhing a libel, might have been rebutted 
at the trial ; no judgment can follow from a ſpecial 
finding, that the defendant publiſhed the paper indicted. 


according to the tenor laid in the indictment. 

It follows from this, that if the jury had only found 
the fact of publication, which was all that was left to 
them, without affixing the epithet of guilty, which could be 
only legally affixed by an inveſtigation not permitted to 
them; a venire facias. de naue mult have been awarded 


becauſe of the uncertainty of the verdict as to the cri- 


minal intention: whereas it will now be, argued that if 
the court ſhall hold the dialogue to be a libel, the de- 


fendant is fully convicted ; becauſe the verdict does not 
merely find that he publiſhed, which is a finding con- 
ſiſtent with innocence, but finds him GUILTY of pub- 
liſhing, which, is a finding, of the criminal publication 


charged by the Ar F 
y lord, bow Lſhall be able to defend my innocent 


elient a zinſt ſuch an argument, Jam not prepared to 

ſay; J feel all the weight, of it; but that feeling ſurely 

b n to greater attention, when I complain of 
ic 


that v ſubjects him to it, without the warrant of the 
law. It is the weight of ſuch an argument that entitles 
me to a new trial ; for the Dean of St. Aſaph is not only 
found, guilty, without any inveſtigation of his guilt by 


the jury, but without that queſtion being even open to 


your, lordſÞips on the record. Upon the record the court 
can only ſay. the dialogue is, or is not a libel; but if it 


ſhould pronounce it to be oue, the criminal intention of 
the defendant in publiſhing it is taken for gra ted by. 


the ward guilty ;; although it has not only not tried, 
but evidently appears from the verdict itſelf, not to have 


been f 

T: publiuag, bur whether a libel or not they do not 
« hnd...i; 4 
can have fo 
ment. Printing and publiſhing that which is legal, con- 
tains in it no Crime z the guilt muſt ariſe from the pub- 
N — lication 


und by the jury. Their verdict is, “ guilty of 


And it is therefore impoſſible to ſay that they 
und a criminal motive in publiſhing a paper, 
on the criminality of which, they have formed. no judg- 
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lication of a libel ; and there is therefore a palpable re- 
pugnancy on the face of the verdi& itſelf, which firſt 
kinds the Dean guilty of publiſhing, and then renders the 
finding a nullity, by pronouncing ignorance in the jury 
whether the thing publiſhed comprehends any guilr. 

To conclude this part of the ſubject, the epithet of 

uilty (as I ſet out with at firſt) muſt either be taken to 
be ſubſtance, or form. If it be ſubſtance, and as ſuch, 
concluſive of the criminal intention of the publiſher, 
ſhould the thing publiſhed be hereafter adjudged to be a 
libel; I aſk a new trial, becauſe the defendant's guilt in 
that reſpect has been found without having been tried: 
If on the other hand, the word GUILTY is admitted to 
be but a, word of form, then let it be expunged, and I 
am not hurt by the verdict, 1 

Having now eſtabliſhed, according to my two firſt 
propoſitions, that the jury upon every general iſſue, 
Joined in a criminal cafe, have a conſtitutional juriſdic- 
tion over the whole charge, I am next in ſupport of my 
third, to contend, that the caſe of a libel" forms no legal 
Exception to the general principles which govern the 
2 of all other crimes, = the 2 ſor the 
difference, viz. becauſe the e charge always appears 
on the record, is falſe in fact, and that even if — 5 it 
would form no ſubſtantial difference in law. 

As to the firſt, I til] maintain that the whole caſe 
does by no means neceſſarily appear on the record ; the 
crown may indict part of the publication, which may bear 
a criminal conſtruction when ſeparated from the context, 
and the context omitted having no place in the india- 
ment, the defendant can neither demur to it, nor arreſt 
the judgment after a verdict of guilty ; becauſe the 
court is abſolutely circumſcribed by what appears on the 
record, and the record contains a legal charge of a libel. 

I maintain likewiſe, that according to the e 
adopted upon this trial, he is equally ſhut out from ſuch 
defence before the jury; for though he may read the ex- 
planatory context in Evidence, yet he can derive no ad- 
vantage from reading it, if they are tied down to find him 

guilty of publiſhing the matter which is contained in the 
| | indictment, 
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indictment, however its innocence may be eſtabliſhed by 
a view of the whole work. The only operation, which 
looking at the context can have*upon a jury is, to con- 
vince them that the matter: upon the record, however 
libellous when taken by iiſelf, was not intended to con- 
vey the meaning which the words indicted import in 
language, when ſeparated from the general ſcope of the 
writing : but upon the-principle contended for, they could 
not acquit the defendant upon any ſuch opinion, for 
that would be to take upon them the prohibited queſtion of 
libel, which is ſaid to be matter of law for the court. 
My learned friend Mr. Bearcroft, appealed to his au- 
- dience with an air of triumph, whether any ſober man 
could believe, that an Fngliſh jury in the caſe I pur 
from Algernon Sidney would convict a defendant of 
nia the Bible, ſhould the crown indict a member of 
A verſe which was blaſphemous in itielf if ſeparated from 
the context. My lord, if my friend had attended to me, 
tie would have found that in conſidering ſuch ſuppoſition 
Aan abſurdity, he was only, repeating my own words. 
 "T'neverſuppoſed that a jury would act ſo wickedly, or fo 
Abfurdiy, in a caſe where the principle contended for by 
- my friend Mr: Beareroft, carried ſo palpable a face of 
r N as in the inſtance which I ſelected to expoſe 
it) auch which I therefore ſelected to ſhew that there were 
5 elles in Hie the fupporters of the doctrine were aſhamed 
of it, and obliged to deny its operation: for it is im- 
flible to deny that if the jury can look at the context 
n the caſe put by Sidney, and acquit the defendant on 
the merits of the thing publiſhed ; they may do it in caſes 
Which will directly operate againſt the principle he ſeems 
*to-ſupport.. This will appear from other inſtances, 
where the injuſtice is equal, but not equally ſtriking. 
'-" Suppoſe — crown wete to ſelect ſome paſſage from 
Locke upon government, as for inſtance ; “ that there 
was no di . between the king and the conſlable when 


* 
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"© either ef them exceeded their authority.” That aſſertion 
uader certain circumſtances if taken by itſelf without the 
context, might be highly ſeditious, and the queſtion 

© therefore would be quo anime it was written: perhaps the 
real meaning of n might not de . 
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by the immediate context without a view of the whole 
chapter, perhaps of the whole book; therefore to do 
juſtice to the defendant, upon the very principle by 
which Mr, Beatcroft in anſwering Sidney's caſe can 
alone acquit the publiſher of his bible, the jury muſt look 
into the whole eſſay on government, and form a judg- 
ment of the deſign of the author, and the meaning of his 
work. 111 1 | 
Lord Mansfield. To be ſure they may judge from the 
whole work. ; | 
Mr. Erftine. And what is this, my. lord, but deter- 
mining the queſtion of libel which is denied to day : for 
if a jury may acquit the publiſher of any part, of Mr. 
Locke on government, from a judgment ariſing out af 
a view of the whole book, though there be no innuendos 
to be filled up as facts in the inditment ; what is it that 
bound tbe jury to convict the Dean of St. Ap, the 
publiſher of Sir William Jones's vialogue, on the bate 
fact of publication, without the right of ſaying that his 
obſervations as well as Mr. e's, were ſpeculative, ab- 
J CG Eotaghlicn wi 
Lord Mansfield. They cettainly may in all caſes. go 
into the whole conte. 
Mr. Erſkine. And why may they go into the context? 
clearly, my lord, to enable them to form a correct judge 
ment of the meaning of the part indicted, eyen though 
no particular meaning be ſubmitted, tg. them by aver- 
ments in the indictment, and therefore the very per- 
miffion to look at the context for ſuch a purpoſe, (where 
there are no innuendos to be filled up hy them as faQs,) 
is a palpable admiſſion of all I am contending for, Vie 4 
the right of the jury to judge of the merits 5 paper, 
and the intention of its author. en 
But it is ſaid that though a jucy have a, right to decide 
that a paper criminal as far as it appears, on the record, is. 
nevertheleſs legal when explained by the whole, Work, of 
which it is' part; yet that they ſhall have no gight to 
ſay that the whole work itſelf i it bappens to be all in- 
dicted, is innocent and legal. This propoſitign, y lord, 
upon the bare ſtating of it, ſcems too. preps erous to be 
ſetiouſiy entettained; yet there is ao alternative between 
BF maintaining 
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maintaining it in its full extent, and abandoning the 
whole argument. e hg + 

If the defendant is indicted for publiſhing part of the 
verſe in the ofalms,/6 There is no God,” it is aſſerted 
that the jury may look at the context, and ſeeing that 
the whole verſe did not maintain that blaſphemous pro- 
poſition, but * that the fool had ſaid ſo in his heart, 
may acquit the defendant upon a judgment that it is no 
libel, to impute ſuch imagination to a fool: but if the 
whole verſe had been indicted, viz. „the fool has ſaid 
er in his heart there is no God:“ the jury on the prin- 
ciple contended for, would be reſtrained From the ſame 
judgment of its le any. but muſt convict of blafphemy 
on the'fa& of publifhi 5 leaving the queſtion. of libel 
untouched on the record, © -— 

Tf in the fame manner, only part of this very dialogue 
had been indifted inftead of the whole, it is ſaid eyen by 
your lordſhip, that the jury might have read the context, 
and then, dorwithftanding th fact of publiſhing, might 
have collected from the whole, its abſtract and ſpeculative 
nature, and have acquitted the defendant ' upon that 
e of it; and yet it is contended that they have 
no icht to form the ſame judgment of it'upon the pre- 
ſent occaſion, although the whole be before them upon 
the face of the indictment; but are bound to convict the 
defendant upon the fact of publiſhing, notwithſtanding 
they ſhould have come to the ſame judgment of its le- 
gality which it is admitted they 0 have come to on 
trying an indictment for the publication of a part. 
Really, my lord, the abſurdities and groſs departures 
from Teaſon, ' which muſt be hazarded to ſupport this 
doQrine are endleſs, = MAGE e 

Tue erimigality * paper is ſajd to be a queſtion of 
law; yet the meaning of it from which alone the legal 
iaterp cation can ariſe, is admitted to be a queſtion of 
fact. If the text be ſo perplexed and Jubious as to re- 
quire innuendos to explain, to point, and to apply ob- 
ſcure expremon or conftruction, the jury alone as judges 
of fact,” are to interpret and to ſay what ſentiments the 
authof muſt have meant to convey by his writing? yet if 
the writing be fo plain and intelligible as to require no 
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averments of its meaning, it then decomes ſo obſeure 
and myſterious as to be a queſtion of law, and beyond the 
reach of the very ſame men who but a moment before 
were interpreters for the judges ; and though its object 
be moſt obviouſly peaceable and its author innocent, they 
are bound to ſay upon their oaths, that i it is wicked and 
ſeditious and the publiſher of it guilty. " 

As a queſtion of fact the jury are to try the rea] ſenſe 
and ation of the words indicted, by ee 

them with the context, and yet if that c 7 7 itſe 
which Falte the compariſon makes part of the indict · 
ment, the whole becomes a queſtion of law; and they 
are the bound down to convict ine defendant on, the 
fact of publiſhing it, without atiy jurifdifticn over the 
meaning, . To complete the juggle, the intention of the 
Ae f may likewiſe be ſhewn as a ſact, by the evi- 
ence of any extrinſic circumſtances, ſuch as the context 
to explain the writing, or the circumſtances of miſtake or 
ignorance under which it was publiſhed, ang yet in the 
fame breath, the intention is pronounced to be an . 
enge of law from the act of publication, which the Jury 
cannot exclude, but which muſt Jepeyd oon the dle 
jud ment of the court. 
Bur the danger cf this em, i is no leſs Wie Wia 
its abſurdity. I do not believe that its aüthors ever 
sgh of inflicting death upon Engliſhmen,” without, 
the interpoſition, of a yet its eftabliſhment would 
ul veſtionably hay bt to ind ihilate the ſubſtance of that 
trial in e proſecution for high treaſon, here the 
Ab n of, any writing was Jaid as the overt act! 1 
luſtrated this by a caſe when I moved for à rule, and 
called upon my friends for an anſwer to it, but no notice 
bas bee taken of it by any of them; this was juſt what 
an when a, convincing anſwer cannot be 
(guy to an objection, thoſe who underitang controverſy 

77 give 160 to it by a weak one. 

I. faid, and I again repeat, that if an indietment 


4115 chat defendant did eaten intend, chmpaſs, 
and imagine the death of the King; and in 6rdet t6 car- 
ry ſuch treaſon Into execution, publiſhed a paper which 
it ſets out literatim on the face of the record, the P_ 
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'viple which is laid down to day would ſubject that per- 
ſon to the pains of death by the ſingle authority of the 
judges, without leaying any thing to the jury, but the 
ha fact of publiſhing the paper. For, if that fact were 
proved, and the defendant called no witneſſes, the judge 
who tried him would be warranted, nay bound in duty 
by the principle in N to ſay to the jury, Gentle- 
men, the overt act of treaſon charged upon the defendant, 
is the publication of this paper, intending to compaſs the 
death of the King; the Ea is LW and you are 
therefore bound to convict him: the treaſonable inten- 
tion is an inference of law from the act of publiſhing ; 
and if the thing publiſhed does not 13 a future exa- 
mination intrinſically ſupport that inference, the Tourt 
will arreſt the judgment, and your verdict will not affect 
OY fe SR Rat 171 page, 
My lord, 1 will reſt my whole argument upon the 
analogy between theſe two caſes, and give up every ob- 
jection to the doctfine when, applied to the one, if upon 
the, ſtricteſt examination it mall not be found to apply 
eee e e e ws! io a 
Ik the ſeditious intention be an inference of law, from 
the fact of publiſhing the paper which this indictment 
charges to be a libel, is not the treaſonable intention 
e from the fact of publiſhing that 
paper, which the other indictment charges to be an overt 
act of treaſon ! In the one caſe «s in the other, the 
writing or publication ↄf a paper is the whole charge; 
and the ſubſtance of the paper ſo written or >ubliſhed 
makes all the difference between the two offences, If 
that ſubſtance be matter of law w ere it is à ſeditious 
Abel, it muſt be matter of law where it is an act of trea- 
ſon : and if becauſe it is law the jury are excluded from 
"ging, it ig the one inſtance, their judgment muſt 
fer an equal abridgment in the other. „ ab 
The conſequence is obvious. Tf, the jury by am ap- 
al: to their. conſciences are to be thus fimite in the 
tee exeteiſe of that right which was given them by the 
conſtitution, to be a protection N judicial authority 
where the weight and majeſty of the crown is put into the 
ſcale againſt an obſcure individual, the freedom of the 
| preſs 
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preſs is at an end: for how can it be ſaid that the preſs 


is free becauſe every thing may be publiſhed without a 
previous licence, if the publiſher'of the moſt meritorious 
work which the united powers of genius and patriotiſm 
ever gave to the world, may be proſecuted by informa- 
tion of the king's attorney general, without the conſent 
of the grand jury, may be convicted by the petty jury 
on the mere fact of publiſhing, who indeed withoul 
juring themſelves muſt on this yſtem inevitably con- 
vict him) and mutt then depend upon judges who may be 
the ſupporters of the very adminiſtration whoſe meaſures 
are queſtioned by the defendant, and who mult therefore 
tither give judgment againſt him or againſt themſelves. 
To all this Mr. Bearcroft ſhortly anſwers, Are you 
not in the hands of the ſame jud es, With teſpect to 
your property and even to yout fle n ſpecial ver- 
gicts are found in murder, felony, and treaſon; in 
theſe caſes do priſoners run any hazard fiorn the appli» 
cation of the law by the judges, to the facts found by the 
Juries ? Where can you 2th : 
My lord, this is an argument which I can anſwer with- 
t indelicacy or offence, becauſe your Jord{hip's mind is 
much too liberal to ſuppoſe, that I inſult the court by 
general obſervations on the principles of our legal go · 
rament: however ſafe we might be, or might think 
durſelves, the conſtitution never intended to ihveſt 
judges with a diſcretion, which cannot be tried and 
meaſured by the plain and palpable' ſtandard of law; 
and, in all the caſes put by Mr. Bearcroft, no ſuch looſe 
diſcretion is exerciſed as muſt be entertained by a judg- 
meat on a ſediticus libel, and therefore the caſes are not 
parallel. 1 een 
On a ſpecial verdict for murder, the life of the pri - 
ſoner does not depend upon the religious, moral, or 
philoſophical ideas of the judges, concerning the nature 
of homicide: no, precedents are ſearched for, and if be 
is condemned at all, he Ae exactly by the ſame 
rule as others have been judged by before him; his con- 
duct is brought to a preciſe, clear, intelligible ſtandard, 
and cautiouſly meaſured by it: it is the Jaw, therefore 
and not the judge which condemns him, It is the ſame 
| | in 
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in all indictments, or civil actions for ſlander upon in- 
— e ; vt 
_ * Reputation is a perſonal right of the ſubject, indeed 
the moſt valuable of any, and it is therefore ſecured by 
law, and all injuries to it clearly aſcertained: whatever 
ſlandet hurts a man in his trade, ſubjects him to danger 
of life, liberty, or loſs of property, or tends to render 
him infamous, is the ſubject of an action, and in ſome 
inſtances of an indictment. But in all theſe caſes where 
the malus animus is found by the jury, the judyes are in 
like manner a fafe repoſitory of the legal conſequence; 
becauſe ſuch Jibels may be brought to a well knowa 
ftandard of ſtriet and poſitive law ; they leave no diſcre- 
tion in pot : the determination of what words when 
written or ſpoken of another are actionable, or the ſub- 
ject of an indictment, Jeaves no more latitude to a court 
fitting in judgment on the record, than a queſtion of 
title does in a ſpecial verdict in ejectment. | 
But | beſeech your lordſhip, | io conſider by what rule 
the legality or illegality of this dialogue, is to be decided 
by the -ourt as a queſtion of law upon the record. Mr. 
Bearcrofr has admitted in the moſt unequivocal. terms, 
(hat indeed it was impoſſible for him to deny,) that 
1 of jt when viewed in the abſtract was legal ; 
but he ſays, there is a great diſtinction to be taken be- 
tween fpeculation and exhortation,' and that it is this 
latter Which makes it a libel.s I readily accede to the 
truth of the obſervation, but how your lordſhip is to de- 
termine that diffetence as a queſtion of law, is paſt my 
comprehenſion : for if the dialogue in its phraſe and com- 
poſitton be general, and its libellous tendency ariſes from 
the purpoſe" of the writer, to raiſe diſcontent by a ſediti- 
ous application of legal doctrines z that purpoſe is ſurely 
a a quettion'of fact if ever there was one, and mult there- 
fore be qiſtinctſy avered in the indictment, to give the 
cognizahce of it as a fact to the jury, without which ho 
libel can poſſibly appear upon the cecord : this is well 
known to be the only office of the innuendo; becauſe the 
jedgts can preſume nothing which the ſtricteſt rules of 
grammar, do not warrant them to collect intrinſieally 
from the writing itſelf. aan * 
e If. 
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Circumſcribed by the record, your lordſhip can form 
no judgment of the tendency of this dialogue to excite 
ſedition by any thing but the mere words: you muſt 
look at it as if it was an old manuſcript dug out of the 
ruins of Herculaneum ; you can collect nothing from the 
time when, or the circumſtances under which it was 
publiſhed ; the perſon by whom, and thoſe” amongſt 
whom it was circulated ; yet theſe may render a paper at 
one time, and under ſome circumſtances, dangerouſly 
wicked and ſeditious, which at another time, and under 

different circumſtances, might be innocent and even 
highly meritorious. (11-2234 10 
Tr puzzled by a taſk ſo inconſiſtent with the real ſenſe 
and ſpirit of judicature, your lordſhips ſhould ſpurn the 
ſettets of the record, and judging with the reaſon rather 
than the infirmities of men; ſhould take into your conſi- 
detation, the ſtate of men's minds on the ſubjeR of equal 
xepreſentation at this moment, and the great diſpoſition 
of the preſent times to revolution in government: if. read- 
ing the record with thefe impreſſions, your lordſhips 
. ſhould be led to a judgment not warranted by an abſtract 
_ conſideration of the record, then beſides: that ſuch a 
judgment would be founded on facts not in evidence be- 
. fore the court, and not within its juriſdiction if they 
were; let me further remind your ſordſhips, that even 
if theſe objections to the premiſes were removed, the con- 
eluſion would be no concluſion of law : your deciſiun on 
the ſubject might be very ſagacious as politicians, as mo- 
raliſts, as philoſophers, or as licencery of the preſs, but 
.they would have no reſemblance to the judgments of an 
Engliſh court of juſtice, becauſe it could have no war- 
tant from the acts of your predeceſſors, nor afford. any 
, precedent to your ſucceſſors. T7 

But all theſe objections are perfectly removed, when 
the ſeditious tendency of a paper is conũdered as a queſ- 
tion of fact: we are then relieved from the abſurdity of a 
legal diſcuſſion ſeparated from all the facts from which 

alone the Jaw can ariſe; for the jury can do what (as I 
obſErved before) your lordſhips cannot do in judging by 
the record; they can examine by evidence all thoſe cir- 
eumſtances that lead to eftabliſh the ſeditious „ 
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the paper from which the court is ſhut out: they may 
know themſelves, or it may be proved before them, that 
it has excited ſedition already: they may collect from 
- witneſſes that it has been widely circulated, and ſeditiouſly 
- [underſtood ; or, if the profecution (as is wiſeſt) pre- 
cedes theſe conſequences, and the reaſoning muſt be a 
priori, ſurely gentlemen living in the country are much 
- better judges than your lordſhip, what has or has not a 
tendency to diſturb. the neighbourhood in which they 
live, and that very neighbourhood is the forum of crimi- 
nal trial. | 
I they know that the ſubject of the paper is the topic 
that agitates the country around them; if they ſee danger 
in that agitation, and have reaſon to think that the pub- 
- Iiſher muſt have intended it; they ſay he is guilty, If, 
on the other hand, they conſider the paper to be legal, 
- and enlightening in principle; likely to promote a ſpirit 
of activity and liberty in.times when the activity of ſuch 
u ſpirit is eſſential to the public ſafety, and have reaſon to 
+ believe it to be written and publiſhed in that ſpirit ; they 
ſay, as they ought to do, that the writer or the publiſher 
is not guilty. Whereas your lordſhip's judgment upon 
the language of the record muſt ever be in the pure ab- 
ſtract; operating blindly and indiſcriminately upon all 
times, circumſtances, and intentions, making no diſtinc - 
tion between the glorious attempts of a Sidney or a Ruſ- 
ſel, ſtruggling againſt the terrors of deſpotiſm under the 
Stuarts z and thoſe deſperate adventurers of the year forty- 
five,” who libelled the perſon, and excited rebellion 
- againſt the mild and gracious government of our late ex- 
<ellent ſovereign King George the ſecond, 
My lord, it the independent gentlemen of England 
dre thus better qualified to decide from cauſe of 'know- 
| ledge, it is no offence to the court to ſay, that they are 
full us likely to decide with impartial juſtice as judges 
© appointed by the crown. Your lordſhips have bat a life 
Intereſt in the public property, but they have an inheri- 
rance in it for their children. Their landed p opetty de- 
- pends upon the ſecurity of the government, and no man 
who wantonly attacks it can hope or expect to eſcape 
from-the ſelfiſh lenity of a jury, On the firſt Pypciples 
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of human action they muſt lean heavily againſt him. It 
is only when the pride of Engliſhmen is picqued by ſuch 
doctrines as I am oppoſing wes ( that they think it bet- 
ter to ſcreen the guilty by an indiſcriminate oppoſition to 
them, than ſurrender thoſe rights by which alone inno- 
' cence in the day of danger can be protected. ** 
venture therefore to ſay, in ſupport of one of my ori- 
ginal propofitians, that where a writing indicted as a libel, 
neither contains, nor is averred by the inditment to con- 
tain any lander of an individual, ſo as to fall within thaſe 
rules of law which proteCt perſonal reputation, but whoſe 
criminality is charged to conſiſt (as in the preſent in- 
tance) in its, tendency to ſtir up general diſcontent, that 
the trial of ſuch an indictment neither involves, nor can 
in its obvious nature involve any abſtract queſtion of law 
for the judgment of a court, but muſt wholly depend 
upon the judgment of the jury on the tendency of the 
wiiting itſelf, to produce ſuch conſequences, when con- 
n:&ed with all the circumſtances which attended its pub- 
lication. _ 

"1 t is unneceſſary to puſh this part of the argument fur- 
ther, becauſe I have heard nothing from the bar againſt 
the poſition which it maintains; none of the gentſemen 
have, to my recollection, given the court any one ſingle 
reaſon, good or bad, why the tendency of a paper to ſtir 
up diſcontent againſt governmeur, ſeparated from all the 
circumſtances which are ever ſhut out from the record, 
ought.to be conſidered as an abſtract queſtion of law: 
they have not told us where we are to hnd any matter in 
the books to enable us to argue ſuch queſtions before the 
court; or where your lordſÞips yourſelyes are to find a 
rule for your judgments on ſuch ſubjects. I confeſs that 
to me it looks more like legiſſation, or arbitrary power, 
than Engliſhjudicature, If the court can ſay,” this is a 
criminal writing, not becauſe we know that miſchief was 
intend. d by its author, or is even contained in itſelf, but 
becauſe fools believing the one and the other may do miſ- 
chief in their folly ; the ſuppreſſion of ſuch-writings un- 
der particular circumſtances may be wiſe policy in & ate, 
but upon what, principle. it can be crimihal Jaw in Eng; 
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land to be ſettled in the abſtract by judges, I conſeſ, with 
humility, that I have no organs to underſtand. 
Mr. . felt the difficulty of maintaining ſuch a 
propoſition by any atgumeat of law, and therefore had re- 
ourſe to an argument of fact. If (ſays my learned 
«* friend) what is or is not a ſeditious libel, be not a queſ- 
tion of law for the court, but of fact for the jury, upon 
*& what principle do defendants found guilty of ſuch libels 
4 a, genera] verdict, defeat the judgment for error on 
© the record ; and what is ſtill more in point, upon what 
principle does Mr. Erſkine himſelf, if he fails in his 
& preſent motion, mean to aſk your lordſhips to arreſt 
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e this very judgment by ſaying that the dialogue is not 
„ 2 libel.” | 
"My lord, the obſervation is very ingenious, and God 
knows the argument requires that it ſhould ; but it is no- 
thing more. The arreſt of judgment which follows after 
a, verdict of guilty for publiſhing a writing, which on in- 
ſpection of the record exhibits to the court no ſpecific of- 
fence againſt the law, is no impeachment of my doctrine: 
1 never denied ſuch a juriſdiction, to the court, My po- 
ſition is, that no man ſhall be puniſhed for the criminal 
breach of any Jaw, until a jury of his equals have pro- 
nounced him guilty in mind as well as in act. Aus non 
Jarcit reum niſi mens fu rea. | 
But I never aſſerted that a jury had the power to make 
criminal Jaw as well as to adminiſter it; and therefore it 
is Clear that they cannot deliver over a man to puniſhment 
if it appears by the record of his accuſation, which is the 
office of judicature to examine, that he has not offended 
againſt any poſitive law; becauſe however criminal he 
may have been in his diſpoſition, which is a fact efta- 
a0 the verdict, yet ſtatute and precedents can 
alone ide What is by law an indiabl: offence, 
II, for inſtance, a man were charged by an indictment 
$11 hayiog held a diſcourſe in words highly ſeditious, 
an were found guilty by the jury, it is evident that it is 
the Fan of the court to arreſt that judgment; be- 
caule though the jury have found that he (poke the words 
as laid in the indictment, with the ſeditious intention 
charged upon him, which - and they only could find; 
| 2 Jet 
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yet as the words are not puniſhable by indiAment, as 
when committed to writing, the court could not pro- 
nounce judgment: the declaration of the jury that the de- 
fendant was guilty in manner and form as accuſed, could 
evidently never warant a judgment, if the accuſation. it- 
ſelf contained no charge of an offence againſt the law. 
In the ſame manner, if a butcher were indicted for 
privately putting a ſheep to cauſeleſs and unneceſſary tor- 
ture in the exerciſe of his trade, but not in public view ſo 
as to be productive of evil example, and the jury ſhould 
find him guilty, I am afraid that no judgment could fol- 
low; becauſe though done Malo animo, yet neither ſtatute 
nor precedent have perhaps determined it to be an indi- 
able offence; it would be difficult to draw the line. An 
indictment would not lie for every inhuman neglect of the 
ſufferings of the ſmalleſt innocent animals which pro- 
vidence has ſubjected to us, PIE 18190 


| — vet the poor beetle which we tread upon, 
In corporal ſuffering feels a pang as great 
As when a giant dies, 78 
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A thouſand other inſtances might be brought of acts 
baſe and immoral, and prejudicial in their conſequences, 
which are not yet indi&table of Sow 
In the caſe of the King agajofſt Brewer, in Cowper's 
reports, it was held that #npwingly expoſing to ſale and 
ſelling gold under ſterling for ſtandard goid, is not in- 
diftable ; becauſe the 5 refers to goldſmiths only, and 
private cheating is not a common-law offence, _ 

Here tao the declaration of the jury that the defendant 
is guilty in manner and form as accuſed, does not dane 
the nature of the accuſation: the verdict does not go be- 
yond the charge; and if the charge be invalid in law, the 
verdict muſt be invalid alfo, 05 3 | | | | 

All theſe caſes therefore, and many ſimilar ones which 
might be put, are cleatly conſiſtent with my'principle ; 
I do not ſeek to erec} jurors, into legiflators or judges : 
there muſt be a rule of action in every ſociety which it is 
the duty of the legiſlature to create, and of judicature to 
expound when created, I only ſupport their right to de- 
| ' + ©rermine 
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termine guilt or innocence where the crime charged is 
blended by the general iſſue with the intention of the cri- 
minal; more eſpecially when the quality of the a& itſelf 
even independent of that intention, is not meaſurable by 
any preciſe principle or precedent of law, but is inſe- 
parably connected with the time when, the place 
r= h and the circumſtances under which the defendant 
A gti | | 

My lord, in conſidering libels of this nature as oppoſed 
to ſlander on individuals to be mere queſtions of fact, or at 
all events to contain matter fit for the determination of 
the jury; I am ſupported not only by the general practice 
of courts, but even of thoſe very 1 themſelves, 
who in proſecuting for the crown have maintained the 
contrary doctrine. | 2 
Vour lordſhips will I am, perſuaded admit that the ge- 
neral practice of the profeſſion, more eſpecially of the 
very heads of it, proſecuting too for the public, is ſtrong 
evidence of the law. Attorney generals have ſeldom 
entertained ſuch a Jealouſy of the king's judges in ſtate 
proſecutions, as to lead them to make preſents of juriſ- 
diction to juries, which did not belong to them of right 
by the conſtitutjion of the cu untry. Neither can it be 
ſuppoſed, that men in high office and of great experience, 
ſhould. in every inſtance (though differing from each 
other in temper, character, and falents) uniformly fall 
into the ſame abſurdity of declaiming to juries upon 
topics totally irrelevant, when no fuch inconfiſtency 
is found to disfigure the profeſſional conduct of the {ame 
men in other caſes. Yet I may appeal to your Jord- 
ſhip's recollection, without having recourſe to the Nate 
rials, whether upon every proſecution for a ſeditious 
. libel within living memory, the attorney general tias not 
uniformly ſtated ſuch writings at levgth to the jury, 
pointed out their ſeditious ten ehk which rendered them 
criminal ; 100 exerted all bis powers to convince them 
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of their j})egality, as the very point on which their ver- 

dict for the crown was to be founded, WM 

. On. the trial of Mr, Horne, for publiſhing an adver- 

tifemear in -fav.ur of the widows of thoſe American 

ſubjects who had been murdered by the king's —_ at 
EX 
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Lexington ; Did the preſeat,chancellor,,,then, attorney 
general, content himſcit with ſaying that he had proved 
the publication, and that the criminal quality of the 
paper Which raiſed the legal inference of guilt againſt the 
defendant, was matter tor the court ? no, my lord, he 
went at great length into its dangerous and pernicious 
tendency, and applied himſelf with, ſkill and ability to 
the underſtandings and the conſciences of the jurors. This 
inſtance is in itſelf deciſive of his opinion: that great 
magiſtrate could not have acted. thus upon the pfineiplo 
comended for to day: he never was an idle declaimer ;, 
cloſe and maſculine argument is the characteriſtic of his 
underſtan ding. ins te 
The character and talents of the late Lord Chief Iuſ- 
tice De Grey, no leſs. intitles me to infer his opinion 
from; bis uniform couduct. 24019; ebirom yes 
In all ſuch ptoſecutions while he was in office, he he 
che ſame language to juries, aud particularly in the caſe 
of: the King against Woodall, (to uſe the axprefſicn of a ce- 
Armen writer an the cecaſion, ] he $ctured his faculties tor, 
more than two hours, to convince them that Junius's 
letter was a libel. won dl os ban Hom ad; 
The opinions of another crown lawyer, who bas fun; 
paſſed through the higheſt offices of the law, and filled 
them with the higheſt. reputation, I am nat driven to 
collect alone from bis language as an attorney general; 
becauſe be carried them with him to the ſeat of juſtice, 
Vet one caſe is too remarkable to be mitten. 
Lord Camden proſecuting Doctor Shebbeare, told 
the juty that he did not defue their verdict upon any 
other principle. than their ſolemn conviction of the truth 
af the information, Which charged the defendant with a 
wicked deſign, to alienate the hearts, of the ſubjects of 
this country from their king upon the throne, |. | 
To compleat the account: My, learned friend Mr. 
Bearerott, {though laſt not leaſt in favour). upon this 
very occaſion, ſpoke above an hour to the jury at Shrewl-, 
bury, to convince them of the libellous tendency. of the 
dialogue, which ſoon afterwards the learned judge de- 
fired them wholly to diſmiſs from their conſideration, as. 


matter with which they had no concern, The real fact 
is, 


1 


is, that the doctrine is too abſurd to be ated upon; too 
diſtorted in principle, to admit of conſiſtency in practice: 
it is contraband in law, and can only be ſmuggled by 
thoſe who introduce it: it requires great talents and 

reat addreſs to hide its deformity: in vulgar hands it 
+ ab contemptible. 

Having ſupported the rights of juries, by the uniform 
practice of crown lawyers, Jet us now ex:mine the queſ- 
tion of authority, and ſee how this court itſelf and its 
judges have acted upon trials for libels in former times; 
for. according to Lord Raymond in Franklin's cafe (as 
cited by Mr, Juſtice Buller, at Shrewſbury,) the prin- 
giple I am ſupporting, had it ſeems been only broached 
about the year 1731. by ſome men of party ſpirit, and 
then too for the very fiſt time. | 
My lord, ſuch an obſervation in the mouth of Lord 
Raymond, proves how dangerous it is to 1ake up as 
doctrine every thing flung out at u prius; above all 
upan ſubjects which engage the paſſions and intereſts of 
government. Becauſe the moſt ſolemn and important 
trials with which hiſtory makes us acquainted'; diſcuſſed 
too at the bar of this court ; and when filled with jud 
the moſt devoted to the crown, gives the moſt ae 
contradiction to ſuch an unfounded and unguarded aſ- 
—_— 5155 

In the famous cafe of the ſeven biſhops, the queſtion 
of libel or no libel was held unanimouſly by the court of 
King's Bench trying the cauſe at the bar, to be matter 
for the conſideration and determination of the juty; and 
the biſhops petition to the king, which was the ſubje4 
of the information, was accordingly delivered ta them, 
when they withdrew to confider of their verdict, 

* Thinking this caſe deciſive, I cited it at the trial, and 
the anſwer it received from Mr. Bearcroft was, that it 


bad no relation to the point in diſpute between us, ſor that 


the biſtiops were acquitted not upon the queſtion of 
Abel, but becauſe the delivery of the petition to the 
* was held to be no publicatian. 

I was not a little ſurpriſed at this ſtate of it, but my 
turn of fpeaking was then paſt; fortunately to day it is 
My privilege to ſpeak laſt, and F have now lying before 

| | - me 
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me the fifth volume of the ſtate trials, where the caſe of 
the biſhops is printed, ,and; where it appears that the 
publication was. expreſsly proved; that nothing turned 
upon it in the judgment of the court; and that the 
charge turned wholly upon the queſtion of libel, which 
was expreſsly left to the jury by every one of the judges. 
Lord Chief Juſtice Wright, in ſumming up the evidence, 
told them, that a queſtion had at firſt ariſen about the 
publication, it being inſiſted on that the delivery of the 
petition to the king had not been proved; that the court 
was of tbe ſame opinion, and that he was juſt going to 
have ditected them to find the biſhops not guilty, When 
in came my lord preſident (ſuch ſort of witneſſes were no 
doubt always at hand when wanted) who proved the 
delivery to his majeſty. Therefore, continued the chief 
juſtice, if you believe it was the ſame, petition, it is a 
publication ſufficient, and we muſt therefore come to 
enquire whether it be a libel. 1 * 5 
He then gave his reaſons for thinking it within the 
caſe de libellis famaſs, and concluded, by faying to the 
jury, In ſhort, I muſt give you my opinion ; I do 
<< take it to be a libel; if my brothers have any thing to 
« ſay to it, 1 ſuppoſe they will deliver their opinion.“ 
What opinion? not that the jury had no juriſdiction ta 
judge of the matter, but an opinion for the expreſs put» 
poſe of enabling them to give that judgment which the 
law required at their hands. * 
Mr. Juſtice Holloway then followed the chief juſtice, 
and ſo pointedly was the queſtion of libel or no libel, 
and not the publication, the only matter which remained 
in«doubt, and which the jury with the aſſiſtance of the 
court were to decide upon; that when the learned judge 
went into the facts which had been in evidence, the 
chief juſtice ſaid to him, Look you by the way, brother, 
4 ] did not aſk you to ſum up the evidence, but * to 
« deliver your opinion to the jury, whether it be a libel 
« or no.“ The chief juſtice's remark, though it proves 
my poſition, was however very unneceſſaty; for but 24 
moment before, Mr. Juſtice Holloway had-gdeclated ho 
did not think it was a libel, but addreſſing himſelf to the. 
jury had ſaid, © it is left lo yen, gentlemen,” go 151 « Mr 
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Mr. Juſtiee Powell who likewife gave his opinion that 
it was no libel, ſaid zo the jury, But the matter of it is 
« before you, and ¶ leave the iſſue f it to Gd and your vtun 
« conſcrences.” And ſo little was it in the idea of any one 
of the court, that the jury ought to found their verdict 
ſolely upon the evidence of the publication, without at- 
tending to the criminality or innocence of the petition ; 
that the chief juſtice himſelf conſented, on their with- 
drawing from the bar, that they ſhould carry with them 
all the materials for Coming to a judgment as comprehen- 
five as the charge; and indeed expreſsly directed that the 
information, the libel, 'the declarations under the great 
Nr even the ſtatute- book, ſhould be delivered to 
- The happy iſſue of this memorable trial, in the ac- 
quittal of the biſhops by the jury, exerciſing juriſdic- 
tion over the whole charge, freely admitted to them as 
pn 1 King James's judges, is admitted by two 
of the gentlemen to have prepared and forwarded the glo- 
rious zra of the revolution. Mr. Bower, in particular, 
ſpoke with fingular enthuſiaſm concerning this verdict, 


chuſing (for reaſons ſufficiently obvious) to aſcribe it to 


a'ſpecial miracle wrought for the ſafety of the nation, ra- 
ther than to'the right Jodged in the jury to ſave it by its 
laws and conftitution. | 

My learned friend finding his argument like nothing 
upon the earth, was obliged to aſcend into heaven to 
ſupport it: having admitted that the jury not only acted 
lixe juſt men towards the biſhops, but as patriot citizens 


towatds their eountry, and not being able without the. 


ſurrender of his whole a*gument, to allow either their 
public ſpirit, or their private Juſtice to have been con- 


ſonunt to the laws, he is driven to make them the inſttu- 
menti of divine providence to bring good out of evil; and 
holds them up as men inſpired by God to perjure them- 
ſel ves in the adminiſtration of juſtice, in order by- the- by 
to defeat the effects of that wretched ſyſtem of judicature 
which be is defending to-day as the conſtitution of Eng- 
land. For if the king's judges could have decided the 
petition to be a libel, the Stuarts might yet have been on 


the chrone. 
1 My 
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My lord, this is the argument of a prieſt, not of a 
lawyer; and even if faith and not law were to govern the 
queſtion, I ſhould be as far from ſubſcribing to it as a re- 
ligious opinion. | pa | 

No man believes more firmly than I do, that God go- 
verns the whole univerſe by the gracious diſpenſations of 
his providence, and that all the nations of the earth riſe 
and fall at his command: but then this wonderful ſyſtem js 
carried on by the natural (though to us the often hidden) 
relation between effects and cauſes, which wiſdom ad- 
juſted from the beginning, and which foreknowledge at 
the ſame time rendered ſufficient, without diſturbiog ei- 
ther the laws of nature or of civil fociety. 8 

The proſperity and greatneſs of empires ever depended, 
and ever muſt depend upon the uſe their inhabitants make 
of their reaſon in deviſing wiſe laws, and the fpirit and 
virtue with which they watch over their juſt execution ; 
and it is impious to ſuppoſe, that men who have made no 
proviſion for their own happineſs or ſecurity in their at- 
tention to their government, are to be ſaved by the inter- 
poſition of heaven in turning the heatts of their tyrants to 
protect them. Il . 
But if every caſe in which judges have left the queſtion 
of libel to juries in oppoſition to Taw, is to be 1 ae 

as a miracle, England may vie with Paleſtine ; and Lor 
Chief Juſtice Holt ſteps next into view as an apoſtle ; for 
that great judge, in "Tutchin's caſe, left the queſtion of 
libel co the jury in the moſt unambiguous terms? After 
ſumming up the evidence of writing and publiſhing, he 
ſaid to them as follows, ELSE 

& You have now heard the evidence, and you are to 
„ conſider whether Mr. 'Tutchin be guilty. ' They ſay 
« they ate innocent papers, and no libels ; and they ſay 
„ nothing is a libel but what reflects upon ſome.particu- 
« lar perſon, ' But this is a very ſtrange doctrine, to (ay, 
<< it is not a libel reflecting on the government, endea- 
„ 'youring to poſſeſs the people that the government is 
% male-adminiſtered by corrupt perſons, that are em- 
e ployed in ſuch or ſuch ſtations either in che navy or 


% army, 
2 N Fe 
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& ſitſes, as to the 
47 fooked updn as a crime, and no government can 
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out of a particular regard to their intereſt, and not to 
1 their fitneſs for the places z this is the purport of theſe 
[4 : Oo EOF?) : oils 8 0 113 

vant, and that when they ſtate the deferidant's anſwer to 
the Uhiatpe, and make remarks on it, they mean that the 
ja ſhould” exerciſe. a judgment under 'their direction: 
this" is the practice we muſt certainly impute to Lord 
Höft, if we do him 'the juſtice to ſuppoſe that he meant 
to cohvey the ſentiments which he expreſſed; $0 that 


hen we came to ſum up this caſe, I do not find 1 


ſo far behind the learned gentſetan even in pbint o ex· 
preſs authority ; putting all reaſon, and the analogies 
cok law which unite to ſupport me, wholly out of the 


* ein There 


nfider, whether theſe words 1 


apers.” 
| fa citing tde words of judges in judicature T have a 
right to ſuppoſe their diſcourſe to be pertinent and rele- 
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There is court of [king's bench againſt court of 
king's bench; Chief, Juſtice Wright againſt Chief Juſ- 
tice Lee; and Lord Holt againit Lord Raymond: as to 
living authorities it would be ,inviduous to claſs them, 
but it is a point on which I am ſatished myſelf, and on 
which the warld will be ſatisfied likewiſe if ever it comes; 
j ao mn ug 12 G0 Ii Ge yt. c.ly 4d 

But even if, 1, ſhould, be miſtaken ,in-that particular, I. 
cannot conſent implicitly to receive any docttine as the; 
law of England, though pronounced to be ſuch by ma-, 
giſtrates the moſt reſpectable, if I find it to be in direct; 
violation of the very firſt principles of Engliſh nee 
The great juriſdictions of the country are unalterable dut. 
by parliament, and until they are changed by that au- 
thority, they ought to remain ſacred; the judges have 
no power over them. Wbat parliamentary abtidgment 
has been made upon the rights of juries ſince the trial of 
the biſhops, or ſince Tutehin's cas, when they were ful- 
ly recognized, by this court? None. Lord Raymond 
and Lord Chief Juſtice Lee ought therefore to have look 
ed there to their predeceſſors for the law, inſtead of ſet · 
ting up a new one for. their ſucceſſor es. 

\But- ſuppoſing the court ſhould deny the legality of all. 
theſe propoſitions, or admitting their legality, ſhould re- 
fiſt the concluſions I have drawn from them; then I have 
recourſe, to my laſt propoſition, in which I am ſupported 
even by all thoſe authorities on which the learned, 
judge relies for the dodrines contained in his charge; 
to wit, ane, Ds or enllbliis. Of CT 

** That in all caſes where the miſchievous intention 

E is agreed to be the eſſence of the crime) cannot 
be collected by ſimple inference from the fact charged, 
« becauſe, the efendant, goes into evidence to rebut ſuch - 
*< inference, the intention | becomes, then a pure un- 
mixed queſtion of fact, for the conſideration of the 
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1 faid the authorizies of the wag againſt Woodfall and 

non were with me. In the firſt, which is teport- 

ed in. th Burrow, your lordſhip expreſſed yourſclf thus. 
« dey} Ws A 3 | e 

Where an act in itſelf indifferent, becomes criminal, 

when done with a particular intent, there the _ 

| | | „ mu 
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* muſt be proved and found, But where the act is it- 
« felf unlawful (as in the caſe of a libel). the PROOF of 
« juſtification or excuſe, lies on the defendant ; and in 
«failure thereof, the law implies a criminal intent. Moſt 
lumiyouſly expreſſed to convey this ſentiment, viz. that 
when a man publiſhes a libel, and has nothing to ſay for 
himſelf, no explanation or exculpation, a criminal inten- 
tiogineed not be proved: I freely admit that it need not; 
it is an infetence ot common ſenſe, not of law. But the 
publication of a libel dpes not excluſively ſhew criminal 
intent, but is only an implication of law, in failure of the 
deſundant's ptoof,, Vour Lordſhip immediately after- 
wards in the ſame caſe explained this further. There 
may be caſes Where the publication may be juſtified: or 
excuſed as lawful ok INNOCENT; FOR NO FACT 
«WHICH IS NOT CRIMINAL rhough' the paper BR 
* "A'LIBEL can amount to such a publication of which 
** a defendant ought to be found guilty,” But no queſ- 
tion of that kind aroſe at the trial (i. e. on the trial of 
Woodfall.) Why? Your lorſhip immediately explained 
why, “ Betanſe the defendant called no witneſſes,” expreſsly 
ſaying, that the publication of a libel is not in itfelf a 
crime, unleſs the intent be criminal. And that it is not 
merely in mitigation of puniſhment, but that ſuch a pub- 
| lication does not warrant a'verdidt of guilty. 4 
Ia the caſe of tne King againſt Almon, a magazine 
containing one of Junius's letters, was ſold at Almon's 
ſhop; "there was proof of that ſale at the trial. Mr. Al- 
mon called no witnefles, and was found guilty, To 
found'a' motion for a new trial, an affidavit was offered 
from Mr. Almon, that be was not privy to the fale, hor 
knew his name was inſerted as a publiſher 3 and that this 
practice of bookſellers being inſetted as publiſhers by their 
correſpondents without notice, was common in the 
trade. 107619 ne et 10 O15 PR. - 
Your lordſhip ſaid, “ Sale of a book in a bookſeller's 
* ſhop, is prima facie evidence of publication by the 
% maſſer, and the publication of a libel is prima fact 
« evidence of criminal intent: it ſtands good till anſwer- 
ed by the defendant: it muſt ſtand till contradicted or 
„explained, and if not comradifled, explained, or excul- 
«c pated, 
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r pate, BECOMES' fantamonnit ts concluſtſe when the de- 
cc 1 calll no pines. gs uk 1 
r. Juſtice Aſton fad, . Prima facie evidence not an- 
ered is ſufficient to ground à verdict upon: if th 
ee deſendant had a ſufficient excuſe, he might have prove 
it at the trial: his having neglected it where there was 
no ſurpriſe; is no ground for a new one,” Mr. Juſ- 
nice Willes and. Mr. Fultice Aſhhurſt agreed upon thoſe 
expreſs principles, 1 x ri 
Theſe caſes declare the law a) ern . 
de, that publication even of a libel, js no concluſive proof 
of guilt, but only prima facie evidence of it till anſwered ; 
and that if the defendant can ſhew that his intention was, 
not criminal, he completely reburs the inference arifing, 
from: the publication; becauſe though it remains true that 
he publiſhed, yet, according to your lordſhip's expreſs 
words, it is not ſuch a publication of which a deſendant 
ought to be found guilty. - Apply Mr. Juſtice Bulle!'s 
ſumming up, to this law, and it does not requirefeven a 
legal apprehenſion to diſtinguiſh the repugnancy,  _ 
The advertiſement was proved to convince the jury of 
the Dean's motive for publiſhing; Mr. Jones's teſtimony 
went ſtrongly to it, and the evidence to charaQer, though 
not ſufficient in itſelf, was admiſſible to be thrown into 
the ſcale, But not only no part of this was left to the 
jury, but the whole cf it was expreſsly removed from their 
cdnſideration, although in the caſes of Woodfall and Al- 
mon, it was as expteſsly laid down to be within their 
W e and a compleat anſwer to the charge if ſatis- 
factory to the minds of the jurors. + 
In ſupport of the learned judge's charge, there can be 
therefore but the two arguments, which I ſtated on mov 
ing for the rule: either that the defendant's evidence, 
namely the advertiſement ;*Mr. Jones's evidence in con- 
firmation of its being bona fide z and the evidence to cha- 
rater, to ſtrehgthen that conſtruction, were not ſuffici- | 
ent proof that the Dean believed the publication merito- 
ridus, and publiſhed it in vindication of his honeſt inten- 
tions: or elfe, that even admitting it to effabliſh that 
fact, it did not amount to ſuch an excuJpation as to be 
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evidence on not guilty, ſo as to warrant a verdict. I til 

ive the learned judge the choice of the alternative. 
As to the firſt, viz. whether it ſhewed honeſt intention 
in point of fact: that was a queſtion for the jury. If the 
Jeat ned judge had thaught it was not ſufficient evidence to 
warrant the jury's believing that the Dean's motives were 
ſuch as he had declared them; I conceive he ſhould have 
given his opinion of it as a point of evidence, and lett it 
there. I cannot condeſcend to go further; it would be 
to argue a ſelf-evident propoſition. | 

As to the ſecond, viz. that even if the jury had be- 
lie ved from the evidence, that the Dean's intention was 
wholly innocent, it would not have warranted them' in 
acquitting, and therefore ſhould not have been left to 
them upon not guilty ; that argument can never be ſup- 
ported. Fot, if the jury had declared, 4: We find that 
© the Dean publiſhey this pamphlet, whether a libel or. 
„ not we do not find: and we find further, that be- 
« lieving it in his conſcience to be meritorious and in- 
« nocent, he, bona fide, publiſhed ic with the prefixed 
„ advertiſement, as a vindication of his character from 
„ the ſeditious intentions, and not to excite ſedition.“ 
It is impoſſible to ſay, without ridicule, that on ſuch a 
ſpecial verdict the court could have pronounced a criminal 
judgment ? Ding 7! | | 

Then why was the confideration of that evidence, by 
which thoſe facts might have been found, withdrawn - 
from the jury, aftet they brought in a verdict guilty of 


publiſhing onLY, which in the King againſt Woodfall, | 


was only ſaid not to negative the criminal intention, be- 
cauſe the defendant called no witnefſes ? Why did the 
learned judge confine” bis enquiries'to the innuendos, and 
finding them agreed in, direct the epithet of guilty, 
without aſking the jury if they believed the defendant's _ 
evidence to rebut the criminal inference } Some of them 
politively meant to negative the criminal inference, by . 
adding the word only, and all would have done it, if they 
had thought themſelves at liberty to enter upon that . 
dence, "Bur they were told expreſsly that they had no- 
thing to do with the conſideration of that evidence, which, 
if believed, would have warranted that verdict, TIO? 
169 5 clunon 
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eluſion is evident; if they had a right to conſider it, and 
their conſideration might have produced ſuch a verdict, 
and if ſuch a verdict would * an en it mult 
be a miſdirection; || 1 011453 37 

« But,” ſays Mr. Bower, if this 8 
40 prefixed to the publication, by which the Dean pro- 
<< feſſed his innocent intention in-publiſhing it, ſhould 
© have been left to the jury as evidence of that inten- 
4 tion, to found an acquittal on, even taking the dia- 
c Jogue to be a libel; no man could ever be convicted 
«<< of publiſhing any thing however dangerous: for he 
would only have to tack an advertiſement to it by way 
4 of.-preface, profeſſing the excellence of its principles 
< and the ſincerity of his motives, and is defence would 
ac be compleat.”” -: Nen ee 

My lord, I never contended for any ſve poſition.” If 
a man of education, like the Dean, were to publiſh a 
writing ſo palpably libellous, that no ignorance or miſ- 

apprehenſion imputable to ſuch a perſon could prevent 

his diſcovering the miſchievous deſign of the author; no 
jury would believe ſuch an advertiſement to be bone fide,” 
and would therefore be bound in': conſcience to rejett it, 
as if ĩt had no exiſtence: the effect of ſuch evidence muſt 
be to convince the jury of the defendant's-purity of mind, 
and muſt therefore depend upon the nature of the writing 
itſelf, NN all the circumſtances: —— Jes publi- 
cation. D 

If upon pending the paper — being the: whole: 
of the evidence, they have reaſon to think that the de- 
fendant did not believe it to be illegal, and did not pub- 
liſh it with the ſeditious purpoſe charged by the indict- 
ment; 8 is not guilty upon any principle or authority 
of law, and would have been acquitted even in the ſtar- 
chamber: ſor it was held by that court in Lambe's caſe, 
in the eighth year of King James the firſt, 'as reported | 
by Lord Coke who then reſided i in it ; that every one 
who ſhould be convicted of a libel, muſt be the writer or 
r or os ary e mowing Wy to be * 

ibel + 1 Sun 

This caſe of Lambb being of too high e to de 
oppoſed, and too much in point to be 9 
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Bower endeavours to avoid its force by giving it a new 
conſtruction of his on: he ſays, that not knowing a 
writing to be a libel, in the ſenſe ofehx caſe, means, not 
knowing the contents of the thing publiſhed; as by con- 
veying papers ſealed up, or haviag a ſermon and a 
libel, and delivering one by miſtake for the other. In 
ſuch caſes he ſays, ignerantia fatti excuſat, becauſe the 
mind does not go with the act; {ed ignorantia legis non ex- 
cujat ; and theretore if the party knows the contents of the 
paper which he publiſhes, his mind goes with the act of 
publication tho' he does not find out any thing criminal, 
and he is bound to abide by the legal conſequences. 

This is to make criminality depend upon the con- 
ſciouſneſs of an act, and not upon the knowledge of its 
quality, which would involve Junatics and children in 
all the penaltics of criminal law : for whatever they do is. 
attended with conſciouſneſs, though tis ir underſtanding 
does not reach to the conſciouſneſs of offence. 

The publication of a libel, not believing it to be one 
after having read it, is a much more favourable caſe than 
publiſhing it unread by miſtake ; the one, nine times in 
ten is a culpable negligence which is no excuſe at all; 
for a man cannot throw papers about the world without 
reading them, and afterwards ſay he did not know their 
contents were criminal: but if a man reads a paper, and 
not believing it to contain any thing ſeditious, havi 
collected nothing of that tendency himſelf; publiſhes it 
among his neigabours as an innocent and uſeful work, 
he cannot be convicted as a criminal publiſher. How he 
is to convince the jury. that his purpoſe was innocent, 
though the thing publiſhed be a libel, muſt depend upon 
circumſtances ; and theſe circumitances he may on the 
authority of all the caſes antient and modern, Jay before 
the jury in evidence; becauſe if he can eſtabliſh the in- 
nogence of his mind, he negatives the very giſt of the 
indictment. ts. it} * Oi © 101 0 

%% la ell crimes,” ſays Lord Hale in his pleas of the 
crown, the intention is the principal confideration's 
it is the mind that makes the taking of another's goods 
„ to be felouy, or a bare treſpaſs only: it is impoſſible 
„ to preſcribe all the ed ſeloni- 
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« ous intent, or the contrary; but the ſame muſt be left 
© to the attentive conũderation of judge and jury 
<« wherein the beſt rule is in dubiis, rather to incline to 
« acquittal than conviction.” | 

In the ſame work he ſays, By the ſtatute of Philip 
and Mary, touching importation of coin, coun- 
*< terfeit of foreign money, it muſt to make it treaſon, 
© be the intent to utter and make payment of the ſame; 
and the intent ia this caſe may be tried and found by 
« circumſtances of FACT, by worde, letters, and a thou- 
% ſand evidences beſides the bare doing of the fact.“ 

This principle is illuſtrated by trequent practice, 
where the intention is found by the jury: as a fact in a 
ſpecial verdict. Arn 10% oil 14 

It occurred not above a year ago, at Eaſt Grinſtead, 
on an indictment for burglary, before Mr. Juſtice 
Aſhurſt, where t was myſelf counſel ſor the priſoner. 
It was clear upon the evidence that he hed broken into 
the houſe by force in the night, but I contended that it 
appeared from proof, that he had broken and entered 
with an iateat to reſcue his goods, which had been ſeized 
that day by the officers of exciſe ; which reicue though a 
capital felony by modern ſtatute, was but a treſpaſs, 
temp. Henry viii. and conſequently not à burgiary. - 
Mr. Juſtice Aſhurſt ſaved this point of law, which 
the twelye judges afterwards determined for the ptiſoner; 
but in order to create the point of law, it was neceſſary 
that the priſoner's intention ſhouia be aſcertained as a 
fact; and tor this purpaſe, the learped judge directed 
the jury to tell him with what intention, they found-that 
the priſoner broke and entered the houſe, which. they did 
by anſwering; “To reſcue his goods,” which, verdict 
wes recorded. * 962 | SLY 

In the (ame manner in the caſe of the-King-again{t 
Pierce, at the Old Bailey, the intention was found by 
the jury as a fact in the ſpecial verdickt. The piiſoner 
having hired à horſe and afterwards fold him, was in- 
dicted for ſelony; but the judges doubting Whether it 
was more than a fraud, unleis be originally hired him 
intending to ſell him, recommended it to the jury to 
lind a ſpecial vesdiet, comprehending their judgment 


his. 


1 67 ] 


his intention, from the evidence. Here the quality of 
the act depended on the intention, which intention it 
was held to be the (excluſive province of the jury io de- 
termine, before the jud_es could give the act any legal 
denomination, 

My lord, I am aſhamed to liave cited ſo many au- 
thorities to eſtab'iſh the firſt elements of the law, but it 
has been my fate to find them diſputed- The whole 
miſtake ariſes from con founding criminal with civil caſes. 
If printer's ſervant without his maſter's conſent or pri- 
vity, inſerts a flanderous article againſt me in his newſ- 
pap*r, I ought not injuſtice to indict him; and if J do, 
the jury on ſuch pros fhould acquit him; but it is no de- 
fence to an action, for he is reſponſible to me civiliter for 
the damage eich I have ſuſtained from the news-paper, 
which is his property, Is there any thing new in this 
principle? fo far from it that every ſtudent knows it as 
applicable to all other caſes; but people are reſolved from 
ſome fatality or other, to diſtort every principle of law 
into nonſenſe, when they come to apply them to printing; 
as if none of the rules and maxims which regulate all che 
tranſactions of ſociety had any reference to it. 

If a man riſing in his ſleep, walks into a china ſhop, and 
breaks every thing about him; his being afleep is a com- 
pleat anſwer to an indictment for a treſpaſs, but he muſt 
anſwer in an action for every thing he has broken. 

Ik the proprietor of the York coach, though aſleep in 
his bed at that city, has 4 drunken ſervant on the box in 
London, who drives over my leg and breaks it, he is 
reſponſible to me in damages for the accident 3 but I can- 
not indict him as the criminal author of my misfortune. 
What diſtinction can be more obvious and fimple. 

Let us only then extend theſe piinciples, which were 
never diſputed in other criminal caſes, to the crime of 
publiſhing a libel; and let us at the ſame time allow to 
the jury as our fore athers did before us, the ſame ju- 
riſdiction in that inſtance, which we agree in rejoicing to 
allow them in all others, and the ſyſtem of Engliſh law 
will be wiſe, harmonious, and compleat, 

My lord, I have now finiſhed my argument, having 
anſwered the ſeveral objections to my five original pro- 
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poſitions, and eſiabliſned them by all the principles and 


authorities which appear to me to apply, or to be neceſ- 
ſary for their ſupport, In this proceſs I have been una- 
voidably led into a length not more inconvenient to the 
court than to myſelf, and have been obliged to queſtion 
ſeveral judgments which had been before queſtioned and 
confirmed. | oy 

They however who may be diſpoſed to cenſure me for 
the zeal which has animated me in this cauſe, will at 
leaſt, 1 hope, have the candour to give me credit for the 
ſincerity of my intentions: it is ſurely not my intereſt to 
fir oppoſition to the decided authorities of the court in 
which I practice: with a ſeat here within the bar, at my 
time of life, and looking no farther than myſelf, I ſhould 
have been contented with the law as I found it, and have 
conſidered how little might be ſaid with decency, rather 
than how much; but feeling as I have ever done upon 
the ſubject, it was impoſſible I ſhould act otherwiſe, It 
was the firſt command and council to my youth, always 
to do what my conſcience told me to be my duty, and to 
leave the conſequences to God. I ſhall carry with me 
the memory, and I hope, the ptactice of this parental leſ 
ſon to the grave: I have hitherto followed it, and have 
no reaſon to complain that the adherence to it has been 
even a temporal ſacrifice; I have found it on the con- 
trary, the road to proſperity and wealth, and ſhall point 
it out as ſuch to my children. It is impoſſible in this coun- 
try to hurt an honeſt man; but eyen if it were, I ſhould 
little deſerye that title, if I could upon any principle, have 
conſented to tamper or temporiſe with a queſtion which 
involves in its determination and its conſequences, , the 
liberty of the preſs ; and in that liberty, the very exiſtence 
of every part of the public freedom, © © 
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My Lord, | 


I AM of the ſame ſide with Mr. Erſkine. And after the 
full diſcuſſion, which my learned friend has beſtowed 


on every part of the important ſubject, ſubmitted to your 


lordſhips, for your determination this day ; it will not, I 
am ſure, be thought neceſſary, for my client's intereſt, that 
T ſhould take up much of the time of the court! ſhall 
endeavour to confine myſelf, in my obſetvatiors, princi- 
pally, to a; conſideration of the origin, and progreſſive 


application of the hackneyed maxim ſo much relied on 


in different, periods of legal hiſtory, and which the 
gentlemen on the e her ſide wiſh to make uſe of on the 
reſent occaſion, —T mean the maxim, ad gueſlionem facri 
non reſpondent judices, ad queftionem legts non JF Jura- 
or Les the true legal conſtruction of which, it 
eems. to be agreed, the preſent queſtion in a great 
meaſure depends; as if this was intended to mark the 
diſtinct office of judge and jury. Per f. 
To, a plain man, but flightly acquainted with the 
firſt rudiments of our la rw edes, it ma appear 
reaſonable and right, that the law ſhould be ex- 
plained, by the one, and the fact determined by the 
other ; and the maxim is admitted without heſitation, 
But' it has always. ſtruck my mind, that this, poſition, 
though true in principle, has been oftentimes greatly 
miſapplied, It was never intended, to mark cut Gifting 
and ſeparat- Teen of the judge and jury at NISI PRIUS, 
independent and excluſiye of each ther. 

I ill not pretend to ſay in what page of Bracfon or 
Hela we are to look far the origin © it; but ſure I 
am, that in the time of thoſe writers; it cou'd never be 
underſtood in the ſenſe which is now attempted to be 
put upon it; as jt would be conttadicting ſome of the 

| authenticated facts in legal hiſtory, 
1 take it, my lord, that this is one of thoſe ſignificant 
and comprehenſive: ſentences, which it was the amuſe- 


ment of our old lawyers to frame, in order to convey in 
the ſhorteſt poſſible way, the grounds and principles of 
our laws and that, by this maxim, they in truth meant 

| | | no 
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no more than to ſay, That, in the law of England it 
«was the courſe of judicial proceedings, for all matters 
of Jaw to be put to the judges to be determined upon; 
4% and all matters of fact to the jury ;“ nd ſo it is; but 
how ? Not (according to my poor judgment, ) in the way 
marked out by the learned judge at niſi prius upon the 
trial of this indictment; but it meant this, that an iſſue 
of law when it aroſe in pleading ſhould be put by the party 
to the judges, and an iſſue of fact to the jury. If it is a 
point of law which the party pleads, he prays the judg- 
ment of the court upon it; and the court in giving their 
opinion on ſuch prayer, may be truly ſaid in the lan- 
vage of this maxim, re/pondere. If it is a point of fact, 
55 prays it may be enguire of by the country, to which ptay- 
er the verdict of the jury may be conſidered as a reſponſe. 
Should a party in pleacing do the reverſe of this, and 
pray that a point of law might be enquired of by the 
Jury, or pray the judgment of the court on a matter of 
„then would this maxim of the law ad gueſtionem 
fath non reſpondent judices, ad quejtionem juris non reſpon- 
dent juratores, be juitly applied; which in other words, 
would be ſaying, you ſhould, according to an old mixim 
of the law, haye concluded to the court! in one inſtance, 
and in the other, to the country. | 

This, my lord, I take to be the true ſenſe and drift of 
the wiſe and ſententious maxim ſo much obſcrved upon. 
- And I do ſeriouſly beg leave to contend, that it is not 
2 rule for governing a trial by jury; but, if any thing, 
2 rule aud maxim of pleading. That it is not a rule for 
governing a trial by jury, I ſay, appears from the practice 
of the courts in the time when this maxim gained birth, 
nd from the uniform and almoſt univerſal practice from 
thence, down to the preſent times, in all judicial inqui- 
ries, - whether of a civil or a criminal nature. 02241 
But now, when the changes of time and circum- 
ſtances, have rendered the appearance of things ſome- 
what complicated, and arguments are raiſed on different 
Gides, concerning their true nature; I know no promiſing 
method of inveſtigation, but to recur to firſt principles— 
And the firſt principles of our law are to be looked for in 
its ancient hiſtory, We find in the early periods of 
* our 


71 J 


our juriſprudence, thaf, notwithflanding the parties litt- 
gant, might ſelec {ome point of law or fact, to reſt their 
caſe upon; yet the ſiciplicity of thoſe times, gave ſuch” 
indulgence to the untettered defendant, as to allow him 
to make a mere (general denial of the charge; which de- 
nial, mult of neceffity involve in it, both the fact .vd the 
law' arifing upon the ſact, and therefore was propeily 
called a general iſſue. = 9 
_ » Here then an allegation was made, which contained 
both law and f.R, and there needed ſome expotition of 
the maxim ad gueſſioniem fatti, &c. and ad queſticnem 
* legis, &c. to determine the party in the prayer he was to 
make fur the trial of the iſſue; which, as it contained 
both law and fact, did not, by the terms of the maxim. 
ſeem to belong fingly to either: and the interpretation 
which the law has given in this inſtance, is peculiarly 
deſerving of obſervation ; fur, as the plca was general, in 
was held the trial ſhould be general aiſo; and ſhould: 
therefure go to one, only, of the two tribunals; any ſuch! 
preference was given to the fact, before the law, aud is 
much more ſacred was the privilege of trial conſidered 
than the prerogative of judgment, that rather than the 
fat ſhould not be tried by the proper juriſdiction, the 
wiſdom of our anceſtors ordained, that the Jaw, alſo, 
ſhould be determined by the ſame authority; that is, in 
the language of the Jaw at' this day, that a general iſſur 
mould conclude to the country, Thus, my lord, if L 
may parody a maxim of the impetial code, it ſeems to be 
a rule of our law, and a rule of evidence in general iſfues, 
that u ſequitur forum fatti. 
As a proof vi this, (and a ſtrong one, conſidering the 
nature of rhe; trig),) may be adduced the trial in a writ of 
right' by batile, When the iſſue was joined upon the 
mere right, and the combatants were produced to decide 
the iſſue, the law as well as fad were in their hands; 4nd 
we hear of no Judge, who felr ſuch jealouſy for the ſup- 
poſed duty of his office, as to interpoſe between the ba- 
toons of ibe champions, fagrante bello, and claim parti uf 
the debate, as the ſhare which pecatiarty belonged to him 
to try his ſtrength at, and to decide upon. If this ſecms 
extravagant and riviculous, it is no fault of mine, the 
n Pin- 
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principle is the ſame when applied to this mode of trial 
and to others; and if the conſequences in this inſtance, 
diſplay the abſurdity of it, more than in others, it only 
anſwers, more happily, the purpoſe of a juſt criterion. 
This was the uſual method of trying a general ifſue, in 
the early part of Henry II. and the preceding times, 
up to the conqueſt; and extended to moſt other caſes, 
beſides a writ of right, whether criminal or civil, When 
the affize and the jury were introduced by that wiſe prince, 
in the place of the duel, there was yet no alteration in 
the particular ſubject now in queſtion ; the aſſize in ſome 
actions, and the jury in others, were ſubſtituted for the 
duel, but no law, no book, no record, no authority, 
Printed or written, can be produced, to ſhew that any 
ſeparation was then made between the law and the fact, 
but they were now given together, to the jurors, in the 
ſame manner, as to the combatants ; as appears plainly 
from the forms of pleading, and from the authority of our 
old books and ſtatutes, 
Too take one inſtance and examine it. The iſſue of 
nul tert, nul diſſeiſin, was the general iſſue in an aſſize of 
novel diſſeiſin, and the tenant, conſiſtently with this 
ancient maxim, and the expoſition upon it, concluded b 
utting himſelf upon the aſſize for the truth of his denial, 
he aſſize, therefore, by the terms of the writ and te- 
cord, were authorized and COMPELLED, to conſider of 
every thing which would enable them to ſay, whether 
the tenant had committed the diſſeiſin with which he was 
charged ; and every one knows, that this might turn 
upon various points, which could only be determined 
upon legal ideas, and diſtinctions; an entry, a deſcent, 
a deed, and the like, The jurors were bound, difficult 
as it may ſeem, to take into their cenſideration many 
matters of this kind, before they were able to pronounce 
their concluſion, whether the tenant committed a diſ- 
ſeiſin or not; and in doing this rightly, and according to 
law, they acted under the penalty of an attaint. The 
danger into which unlettered jurors were brought by 
having all this burden of determining the law — 


upon their ſhoulders, was taken into conſideration of the 
parliament in the time of Edward I. and when the act for 
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appointing juſtices of n, privs was made, in ſtat. 2, Weſt, 
cha. 30. this was thboght, as your lordſhip remembers, 
a proper occaſion toprovide ſome relief for jurors, and it 
was enacted, That the juſtices for taking aſſiaes ſhould 
* not COMPELL the jufors to ſay preciſely whether it was 
«© a diſſeiſin or no, fo as they are willing to ſpeak the 
truth of the fact, and require aid of the juſtices ; 
« but if they, of their own head, will ſay that it is diſ- 
de ſeiſin, their verdict ſhall be admitted at their own 

„ peril.” $ 

This, your hy; ſees, was intended to exonerate 
ſuch jurors as felt and expreſſed themſelves to be burden- 
ed with ſome part of their duty; but this was, provided 
they found the truth of the fal; and it was never meant 
to deprive them of the right to decide the law, or ſo much 
of it as they pleaſed to retain, much leſs to avoid deciding 

on any part of the fact. | 
Now, my lord, what was the law and the practice in 
taking aſſizes after this act? When the parliament had 
thus recognized the poſſibility of matter ariſing, which 
the judge would decide upon better than the Jurors, did 
the judge, preſuming upon that parliamentary intimation, 
make a diviſion and apportionment of the matter arifing 
at the trial of the afhize, and did he venture to tell the 
jurors, This is matter of ſact, and this is matter of 
« law; the latter I will take to myſelf to conſider upon, 
„% You have nothing to do with it.” Do we find this to 
have been the conduct of judyes ? I believe if ever there 
| had been an example of it, ſome diſcerning juror might 
and would have ventured to expoſtulate in the terms of 
plain common ſenſe, ** My lord, we are ſworn to try, 
| whether the demandant unjultly, and without judg- 
© ment, Giſſeized the tenant, and the whole caſe has 
bern laid before us; we chuſe, as it is our duty, to ge- 
g cide the whole matter between the parties; but how 
« are WE to perform that duty, if you take part of the 
«© matter from us.” The good ſenſe of the judges, of 
hue days, prevented ſuch complaints, by eſtabliſiog 4 
_ courſe; conformable with the old principle of trials, and 
the practice recognized by the ſtatute; they took upon 
them to explain ſuch matters of law, as it ſhould * 
the 
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the jurors would wiſh to be adviſed upon, and fo left the 
fact, accompanied with that advice, to be decided upon by 
the jurors; who ſtill, as formerly, g-ve, it tne general 
verdict of diſſeiſin or no diſſeiſin, if they ſo pleaſed. 

The ſtatute J have been mentioning, introduced no- 
thing new, except this, that ignorant judecs were no 
longer to throw off their ſhoulders, the burden of deter- 
mining points of law, compe:ling the jurors to find it, and 
run the hazard of an attaint, if it turned out to be a 
wrong verdict in point of law. This is very different 
from the caſe of which we now complain, Before this 
ſtatute, it was the uſage for jurors to take the advice of 
judges, who were able and diſpoſed to give it, and upon 
ſuch advice, they tound, if they pleaſed, a general ver- 
dict; or, if they were inclined, they might, before that 
act, have found the ſpecial matter, as is the opinion of 
Lord Coke, (2 Inſt. 425) and left the concluſion upon it 
for the judgment of the court. It is, therefore, partly 
by the equity of this ſtatute, and partly from the former 
practice in other caſes, that the modern method has ob- 
tained of a jury trying a general iſſue, and finding a ge- 
neral verdict after they had received the advice of the 
judge. | | | 
_ When judges had been long in the habit of doing their 
duty, by aſſiſting the jurors with tþeir advice in all mat- 
ters of doubt, and that perhaps too. readily ; and when we 
conſider the manner in which this is now tranſacted at 
niſi prius, I do not wonder, that the maxim which has 
been ſo often mentioned, ſhould be applied in the ſenſe 
contended for by the gentlemen on the other fade. If a 
matter of law ariſes, the counſ-1 (without the jury pray- 
ing the advice of the judge) turns round to the bench 
ſtating a point which is tor his lard/hip's. canfideration 
the counſel on the other fide do the ſame; the jury are 
at a diſtance, perſecily igyorant of what is going for- 
ward, and ready enough to acquieſce in What they ate 
told plainly, ot is plainly to be collected, viz, that 
they base nothing at allo de with the matten; and ſo it 
turns out ; for after a fort of private converſation between 
the judge and counſel, his lordſhip tells the jury that 
the matter is ſo and ſo, and they my? find a verdict ac- 

| cordingly ; 
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cordingly. When a perſon has been often witneſs to ſuch 
a method of ordering a trial, upon a geveral iſſue, I 
do not wonder, that, before due conſideration, he ſhould 
be led into the idea, that the office of the judge was an 
independant and ſeparate one, from that of the jury; 
and finding ſuch a maxim as this in queſtion, readily 
adopt it to explain the above appearance, And the 
learned judge ſeems to me to have reſorted to it to ſup- 
port his preſent direction to the jury. 

But no man. who reflects a moment, or who has traced 
the nature of a trial, upon the general iſſue, from the firſt 
crigin of our law, would be Jong deceived, by the appear- 
ance of things, into ſuch a miſconception ; he would 
readily enough 'acknowledpe the propriety of ſuch an ad- 
dreſs to the judge. on a point of law; he would admit, 
that the jury did right, in acquieſcing to receive that ad- 
vice in the firſt inſtance, which upon their own requeſt they 
are intitled to expect from the judge; but he would be 
able to reconcile both theſe, with the true and legal 
notion, of the proceeding, —_— that the jury were in 
truth and conſtruction of law, the perſons who found 
the verdict containing both the law and the fact; that 
the judge was their ant therein to 2dviſe the former; 
ſo that now, as in the early times of our Jaw, the jury 
find both the law and fact, upon a general iflue. 

The obſervations, { have ventured to ſtate to your lord- 
ſhip, on the trial of a general iſſue, have been confined 
to civil caſes; and I choſe to begin with them, partly 
becauſe the antient examples, and particularly the ſta- 
tute Weſtminſter 2d. belonged to civil actions; but 
chiefly, becauſe, whatever I may eſtabliſh upon the head 
of civil trials, will 2 fortiori be true as to eriminal ones; 
for if the legal hiſtory of a trial of the general iſſue is 
the ſame in matters of crime, the leaving the law to be 
found by the jury in ſuch caſes, is leſs hardſhip upon 
them; the conſtruction the law puts upon criminal acts 
being leſs artificial and complex, than that Whic it puts 
on eivil tranſactions; a man who would not readily- 
comprehend the legal notion of a deſcent, an entry, ot a 
feoffment, might ſoon be ſatizfied of the whole Jaw, 
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2 the ſubjeR of robbery, burglary, larceny, libel, and 
the Uke. 5 

That the condition of the judge and jury, upon the 
trial of the general iſſue, in matters of crime, was the 
ſame, as has been juſt ſtated in civil iſſues, is well known 
to thoſe, who have looked into the hiſtory of our laſy 
and little need be ſaid on this head, in addition to What 
I have before ſubmitted on the nature of civil trials. We 
know, that the guilt of a man was tried by the duel, 
that juries were ſubſtituted in the place of that barba- 
rous judicature, about the ſame time, and in the ſame de - 
gree, as the like improvements were made in trying mat- 
ters of property; and no more difference was introduced 
after this trial paſſed from the batoon to the verdict, as - 
to the relative ſituation of the judge, than in civil trials; 
the pleading was exactly the ſame, becauſe regulated by 
the maxim ſo often mentioned, accompanied with the 
95 of it I have before given. If the defendant . 


alledged matter of law, and reſted upon it, be prayed the 
judgement of the court; if he pleaded the general iſſue, by 
denying his guilt, he, put. himſelf upon th country for the 
truth of it. The r were the tribunal he 
locked to for the elucidation of his innocence, and the 
law upheld him in the choice he had made, when by the 
mouth of the cryer it is wiſhed that God, might ſend bim a 
goed deliverance. But, if a judge, acting upon the new 
fangled conſtruction of that old poſition of law, ſhould 
take part of the iſſue to himſelf, telling the jury they 
haye nothing to do with it, becauſe it is a point of law; 
in vain has the defendant put himſelf upon his country, 
the hopes of his de/zverance are diſappointed, and the 
jury ho have been (worn well and truly ta try and true de- 
liverance make bejween the king and the defendant, are thus 
rendered ridiculous; part of the iſſue being wreſted 
from them, and taken to another tribunal, which the law 
knows not; ſo that, altogether, this would not be a 
au jury, but a trial by the judge and the jury, having 
diſtinct and independent authority, excluſive of each 
other; one to enquire, of the fact, and the other of the 
law; a tribunal which I truſt, IJ have ſhewn, is not 
warranted by the principles of our antient law, nor re- 

: concileablg 
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concileable to any true notion of Judicial proceedings in 
this country. | © 

This point is the very giſt of the queſtion, now before 
the court to determine, and I mean to contend unequi- 
vocally, and as a neceſſaty concluſion from what I have 
ſaid that the law of England {paradoxical ' as it may 
ſeem) knows no ſuch trial as that by judge and jury ; or 
in other words, that, in all queſtions ſent to a jury 
to de tried,” the jury are the only known judges of 
that queſtion, whether it turns upon law or fact; and 
the judge has no lawful authority, to interpoſe, but 
by advice ; which implies that, this, like all other advice, 
may be rejected by thoſe, who are at liberty, and chuſe 
to act without it? The judge, notwithſtanding the rank 
of his office, and the advantage he derived from his 
knowledge of the law, over thoſe who were the real 
tryers ol the iſſue, yet being allowed to interfere with 
a vice, only when called upon by the jury, as expteſſed 


by Stat. 2. Weſtm. evidently was placed in'a ſecondary * 


light. — The law, in an inftance, a little ſimilar to this, 
has given an opinion upon the relative character of ſuch 
afpflants and adviſers to the proper judge of a court; your 
lordſhip knows, that dy Stat. 3. Hen. vii. c. for new | 
modelling the Star Chamber, it was ordained, that the 
chancellor, treaſurer, privy ſeal, or two of them, calling 
to them 2 lord ſpiritual and temporal of the council, ſhould 
determine upon riots and other offences there mentioned. 
Upon this ſtatute it became a queſtion, whether the lords 
ſpiritual” and temporal ſo called in were judges of this 
court; and it way held by all the juſtices in the time of 
Henry vii. that they were not; but only ffftant and 
aiding to the chancellor, "treaſurer, of privy feat or two 
of them, who were the only judges.— Now, my lord, 
by judge in this caſe we mult underſtand the power % 
tr y and determine; and if a queſtion had been put to thoſe 
judges, on the nature of à trial on the general iſſüe, 
what would they have ſaid? they muſt upon the ſame 
principle have pronounced the judge who was preſent to 
adviſe, to be only aſſiſtant and aiding and not 1 
a juage of the matter in queſtion: and therefore, of 
courſe, that the ſole power to try ad determine reſted 
SIR: VOIIQOU ON in 
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in the jury. Indeed the language of the law uniformly 
correſponds with this idea -hile the jurors were con- 
ſidered as the perſons 10 try the diſſeiſin ; the judge had 
only a commiſſion ad capiandas aſſiſas, to take the aflize or 
verdict of the jurors, as if his tituation on that occaſion, 
was only to aid and aſſiſt; in a way, however, ſomewhat 
more than miniſterial. And that this is the ſituation of 
a judge, when trying an iſſue (as the common expreſſion 
is but, as I beg leave to contend, when the jury are 
trying an iſſue,) ſeems to have been the opinion of all 
cunſtitutional lawyers, and of every judge in this coun- 
try, whoſe name and memory we are taught to tevere. 
Whena burglary, robbery, or the like is trying, your 
lordſhips, in your addreſs to the jury, explain to them 
the law ariſing upon the facts, and ater ſuch advice, you 
leave both to be tried and determined by the jury; in- 
ſtances of this kind are familiar to us all ; and tome of us 
have been witneſſes to cafes, in which the jury have 
taken upon them to diſregard the advice of the judge; 
and fad a geneial verdict in oppoſition to it; when 
this bappens, who will ſay there is a remedy? your 
lordſhips know there is none; and that is a circumſtance 
of itſelf ſufficient to ſhew, they aRed within the limits 


of their province. | 12.2 a os 
On — wh the relative ſituation of the judge 
and jury in criminal trials, appeats' to me, to have 


been fully recognized and explained by a judge of very 
diſtinguiſhed learning and talents, and whoſe opinion 1 
may venture to ſay, will not be diſregarded by your lord- 
ſhips. This was in the trial of Col. Gordon, at. the 
Old Bailey. My learned friend has already with great 
force of obſervation, taken notice of this cafe ; I thall, 
therefore, ſcbear to trouble the court with the par- 
ticulars of it again. my 

It is, my lord, in oppoſition to all theſe authorities, 
to hiſtory, to law, and to plain ſenſe ; that upon the trial 
of this indictment, as well as a few ſimilar cafes, (all of 
which I hope from this day, will be conſidered as waſte 
paper in our report books,) a different practice has been 
introduced: and the matter which ought to go to the 
jury for them to try and determine, has been mutilated, 
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and made eſſentially defective. Inſtead of the jury 
being adviſed, whether the publication in queſtion, was 
in point of law a libel or not, according to the practice 
of all judges in other cirminal matters; inſtead of the 
fact and, the law being committed to the jury together; 
that, in the. inteLigent words of Mr. Baron Eyre, they 
might compound their verdict out of both, the jury, in the 
pielent inſtance, were told, they had nothing to do with 
the libel, but that was to be decided upon by the court. 

This, my lord, if I do not groſsly err, is ſuch a de- 
ception on the expectations and privileges of defendants 
who have put themſelves upon their country, that, who 
is there but muſt feel himſelf ſeriouſly alarmed at it it 
is not only the cauſe of my client, but the cauſe of every 
man who, may unhappily become the object of any cri« 
minal proſecution ; the doctrine ſtrikes deep; it extends 
to the whole penal code; there can be no trial at the Old 
Bailey, where the jury may not be told in the ſame man- 
ner, as on this occaſion. The burglary conſiſts of 
law and fact; you are to try the fact of breaking and 
«© ſtealing ; you will ſay if the property is proved as laid 
in the indidtment, but whether this is a burglary 
45 belongs to the court to determine; I ſhall reſerve it 
for the opinion of the judges.” 6 50 
Ode reaſon given by the learned judge in the preſent 
caſe, for not leaving the matter of libel to the conſidera- 
tion ot the jury is, that the whole appears upon the recard; 
do not, with great ſubmiſſion, admit the juſtneſs of 
this reaſon j; becaule it is making # circumſtance, purely 
accidental, a motive for altering the eftabliſhed method 
of trying offences; and if it is a reaſon, the ſame reaſon; 
exilts, _ indictment for perjury ;z though I fancy, uo 
judge ever made this uſe of it : the ſame reaſon might be 
introduced into iodictments for all offences; for a pro- 
ſecutor, inſtead of confining himſelf to the preſent ſhore 
method of indifting for larceny, might alledge every 
particular movement in the proceſs of picking a pocket j 
and, the judge might then ſay, with the fame pro- 
priety, as in the preſent inſtance; “ The caſe is alt: 
upon the record, it is therefore very proper to leave it 
to the court to determine, whether in point of Jaw it 


4 js within the ſtatute of Elizabeth.“ But leſt we 
ſhould 
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ſhould fail of making the application of the precedent, as 
it ſtood upon its on ground, ingly, and by itſelf, the 
law is here laid down in a way that puts all your lord- 
ſhips under a like reſtraint ; not only where the indict- 
ment contains the whole offence, but in all inditments 
whatſoever, The learned judge ſays, whatever appears 

the record is not. for our deciſion here. 

My lord, I know that the where and the whereas of 
pleading is not ſuch a part of the record, as is to be de- 
cided upon at niſi prius ; but, my lord, the crime ap- 
pears upon the record, and the defendant ſays he is not 
guilty of it; and the jury are to try if he is; this, ſurely, 
is to be decided upon; or the judge and jury meet there 
for no purpoſe at all. But it may be decided upon bereaf- 
ter.” I anſwer, ſo it might have been then, as I truſt your 
Jordſhips will determine, and in ſo determining, you will 
Juſtify that maxim of the law, which ſays, Fru/tra per 
Plura queritur quod ſieri poſſit per pauciora. When the law 
ſays, my client ought to have been left to the judgment of 
his country, why is he brought up to the bar of this court, 
to conteſt the ſame point, which might, in the proper 
courſe of things, have been decided in the firſt inſtance ? 

But the learned judge has given another reaſon for this. 
It is a reaſon, indeed, which I own, would not have 
occured to me, and which I beg leave, with that defer- 
ence which belongs to my ſituation, to proteſt againſt, 
He ſays, ſpeaking almoſt in the language of the counſel 
for the proſecution. If I was to give an opinion 
here, that it was not a libel and you adopted it.“ 
That is; if you were to acquit the defendant ; what 
then ? you deprive the ſubjef of that which is one of 
his deareſt birth-rights, you deprive him of his writ of 

«c error.” | 36 2344 

Your lordſhip has heard of private vices being public 
benefits ; but whoever conceived that public vices were pri- 
vate benefits ? The law of the latter poſition, is ſurely as 
incorrect as the morality of the former; for this doctrine 
puſhed to its full extent, ſuppoſes that the ptoſecutor of 
a public crime has a ſort of intereſt, or ſtake; in the 
enquiry, further than the ends of juſtice, and that the 
Jvdge ſhould ſhew a ſort of tenderneſs for the preſerva- 

| tion 
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tion of it, Whereas it is the humane language of out 


law, that the judge ſhould be counſel for the criminal; 


and ſo far has this judicial mercy been indulged, that I 
have ſeen judges blink very hard indeed, to avoid any 
infringemeat of it, 

Not to be tedious ; I truſt I have ſhewn, to the ſatiſ- 
faction of your lordſhip and the court, that upon the trial 
of the general iſſue of Not pore i the jury are the praper 
judges both of the law and fa??, That the duty of the 
judge upon the bench is to advi/e them in finding that law 
and fact. That if he takes the matter of law wholly 
from the jury, to be decided in another place, as he takes 

rt of the matter of enquiry from the jury, the trial is 
incomplete, and the verdict ſo of courſe. | 

: will no longer delay the judgment of the court. 

1 fit down, aſſured that your lordſhip will grant a new 
trial. If I ſhall find myſelf diſappointed in my expecta- 
tion, and the doctrines which I have weakly endeavour- 
ed to combat, ſhall, this day, be pronounced to be the 
hxed and unalterable law of the land, I ſhall then moſt 
ſeriouſly lament, . And, in the midſt of my great concern 
hereafter, it will afford wx Qing but little conſolation, to 
refleQ, that by your lordſhip's great favour and indul- 
geace, it has been permitted me, for a few minutes, to 
avert—the heavieſt blow which, in my conſcience, I ſhall 
think the liberties of the people of England have ever re- 
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ceived, | 
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a was too late in the day, when the counſel 
finiſhed, for the judges to deliver their opinions, and the 
court immediately adjourned; the Lord Chief Juſtice 
declaring, that They were agreed in the judgment 
| they wete to give, and would deliver it the next morn- 


Accordingly, next day, the 16th of November, at the 
opgning of the court, | 
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The EARL of MaAxsrizIp, Lord Chief Juſtice, deli- 
| vered himſelf as follows : 
1* this caſe of the King againſt Dr. Shipley, Dean of 
St. Aſaph, the motion to ſet afide the verdict, and to 
grant a new trial, upon account of the miſdirection 
of the judge, ſuppoſes that upon this verdict (either 
as a general, or as minutes of a ſpecial verdi to 
be reduced into form), judgment may be given :— 
For if the verdict was defective, and omitted finding 
any thing within the province of the jury to find, there 
ought to be a venire de novo, and conſequently this motion 
is totally improper ; therefore, as I ſaid, the motion ſup- 
poſes that judgment may be given upon the verdict; and 
it reſts upon the objections to the direction of the judge. 
I think they may be reduced to four in number, one 
of which is peculiar to this caſe, and therefore I begin 
with it, vis. That the judge did not leave the evidence 
of ' a lawful excuſe or juſlification to the jury, at a 
ground for them to acquit the 9 upon, or a 4 
matter for their conſideration. This is an objection 
peculiar to this caſe, and therefore I begin with it, to diſ- 
poſe of it firſt. Cireumſtances merely of alleviition or ag- 
gravation are irrelevant upon the trial; they are totally 
immaterial to the verdict, becaufe they do not prevent or 
conclude the jury's finding fot or againſt the defendant : 
They may be made uſe of when judgment is given, to 
increaſe or leſſen the puniſhment, but they are totally ir- 
relevant and immazgerial upon the trial. Circumſtances 
which amount to'a lawful excuſe or a juftification, are 
proper upon the trial, and can only be uſed there. Upon 
every ſuch defence ſet up, of a lawful excuſe or juſtifica- 
tion, there neceſſarily ariſe. two queſtions,. one of law, 
the other of fact; the firſt to be decided by the court, 
RR. iii atoranta 
Whether the fact alleged, ſuppoſing it true, be a le- 
gal excuſe, is a-queſtion'of law; whether the allegation 
be true, is a queſtion of fact; and, according to this 
diſtinction, the judge ought to direct, and the jury ought 
to follow the direction; though by means of a general 
verdict they are entruſted with a power of blending law 
and fact, and following the prejudices of their affections 
or paſſions, | 
4 The 
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The firſt circumſtance in evidence in this cauſeis a letter 
of the 24th of January to Edwards, and the advertiſement 
that accompanied itz and what was ſaid by Edward Jones 
in the converſation that he held with the defendant on 
the th of January, Upon this part of the caſe we muſt 
ſuppoſe the paper ſeditious or criminal; for, if it is nei- 
ther ſeditious nor criminal, the defendant muſt be ac- 
quitted upon the face of the record. Therefore, whether 
it is an excuſe or not, we mult ſuppoſe the paper to be a 
libel, or criminal in the eyes of the law. Then how does 
it ſtand upon this excuſe 1 why, the defendant, knowing 
the paper had been ſtrongly objected to as tending to ſedi- 
tion, or that it might be ſo underſtood, publiſhes it with 
an advertiſement “, avowing and juſtifying the doctrine: 
So that he publiſhes it under the circumſtances of avow- 
ing and juſtifying this criminal doctrine. 

he next circumſtance is from the evidence of Edward 
Jones, that the defendant was told and knew that the 
paper was objected to as having a ſeditious tendency ; 
that it might do miſchief if it was tranſlated into Welch, 
and therefore that deſign was laid aſide; that he read it 
at the county meeting, and faid he read it with a rope 
about his neck; and, after he had read it, he ſaid, it was 
not ſo bad. And this he knew upon the 7th January; 
yet he ſets this up as an excuſe for ordering it to be 
printed upon the 24th of January. | 
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*ADVERTISEMEN T (Prefixed to the Dialogue.) 


A thort defence hath been thought neceſſary againſt a violent and ground - 
leſs attack upon the Flinihire Committee, for having teſtified their appro- 
bation of the following Dialogue, which, hath been publicly branded with 
the moſt injurious epithets ; and it is conceived, that the ſure way to vin» 
dioate this little tract from ſo vnjuſt a character, will be as publicly to pro- 
duce — 2 friends of the Revolution will inſtantly ſee, that it contains 
np principle which has not the ſp of the higheſt authority, as well as 
the clears reaſon. * r 5 1 n 

If the doſt ines, which it Nightly touches in u manner ſuited to the na- 
ture of the Dialogue, be © ſeditious, treaſonable, and diabolical, Lord 
Sort was an incendiary, Loc x a traitor, and the Convention-Parlia- 
ment a Pandemonium : But if thoſe names ure the glory and boaſt of Fng- 
land; and if that Convention ſecured our liberty and happineſs, then the 
docttines in queſtion are not only juſt and args), but conſtitutional and 


ſglutary 3 and the reproachful epithets belong wholly to the ſyſtem of thoſe, 
who ſo groſtly miſappliced them. 
ann M 2 We 
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We are all of opinion clearly, that if the writing be 
criminal, tbeſe circumſtances ate aggravations, and by 
no means ought to baye been left to the jury as any excuſe. 

It is a, mockery to ſay it is any excuſe. What! 
when the man himſelf knows that he reads it with 4 
rope about bis neck; when be ſays, admitting it to be 
bad, that it is not ſo bad; when he has told a company 
of gentlemen, that for fear of its doing miſchief to their 
country, he would not have it tranſlated into Welch; — 
All theſe circumſtances plainly ſhewed him that he 
ſhould not have publiſhed it. Therefore we are all of opi- 
nion, it is the ſame as if no ſuch evidence bad been given, 
and that if it had been opened by way of excuſe, it ought 
not to have been received, Ihe advertiſement was read 
to the jury, but the judge did very right not to leave it 
to them as a matter of excuſe, becauſe it was clearly of 

à contrary tendency. 

What was meant by ſaying the advertiſement ſhould 
have been ſet out in the indictment, I do not compre- 
hend; much leſs that blaſphemy may be Charged on the 
Scriptureby. only ſtating balf the ſentene. 

If any part of the — qualifies what is ſet ſor th, it 
may be given in evidence, as was enpteſely determined by 
the court ſo long ago as the eaſe of the King and Bere, in 
Salkeld 417, in the teign of King William. Every cir- 
cumſtance which tends. to prove the meaning, is every 
day given in evidence, and the jury are the only judges 
of the meaning, and muſt find the meaning ; for if they 
do not ſind the meaning, the verdict is not complete. So 
Fe for. — — n has __ which: unn to 
this ca 681 ©4919 


his own opinion, — the writing al, or ſe- 
ditious, or criminal. 8 

The third, that the judge told the j jury chap, ought to 
leave abat-queſtion upon. record to the aoutt, uf they had 

no doubt of the meaning and publication 

Fe fourth and laſt, that. he did not leaye the defend- 
ant's intent to the jury. be or bas mond vors : 
Ide enſwer to theſe three objections is, that-by the 
conſtitution the jury agught not to decide che gqusſtion of 
law, whether ſuch a writing, of ſuch a meaning, — 
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ed without a lawful excuſe, be criminal; and they can · 
not decide it finally againſt the defendant, becauſe, after 
the verdict, it remains open upon the record; therefore it 
is the duty of the judge to adviſe the jury to ſeparate the 
queſtion of fact from the queſtion of law; and, as they 
ought not to decide the law, and the queſtion remains 
entire upon the record, the judge is not called upon 
neceſſarily to tell them his ou opinion, It is almoſt pe- 
culiar to the form of the proſecution for a libel, that the 
queſtion of law remains entirely for the court upon record, 
and that 'the'jury cannot decide it againſt the defendant; 
ſo that 2 general verdict “ that the defendant is guilty,” 
is equivalent to a ſpecial verdict in other caſes, It finds 
all which belongs to th Jury to find; it finds nothing as 
to the queſtion of law. Therefore when a jury have been 
ſatisſied as to every fact within their province to find, 
they have been adviſed to find the defendant guilty, and 
in that ſhape: they take the opinion of the court upon the 
law. No caſe has been cited of 'a ſpecial verdi& in a 
proſecution. for a libel, leaving the queſtion of law upon 
the record to the court, though, to be ſure, it might be 

left in that form; but the other is ſimpler and better. 
As to the laſt objection upon the intent A criminal in- 
tent, | from doing a thing eriminal in itſelf without a 
lawful excuſe, is an inference of law, and a con- 
cluſive inference of law, not to be contradicted 
but by an exouſe, which I have fully gone through. 
Where an innocent ad is made criminal, when done with a 
particular intent, there the intent is a material fact to 
conſtitute the crime. This is the anſwer that is given 
to theſe three laſt objections to the direction of the judge. 

The firſt I ſaid was peculiar to this caſe, © 
The ſubject matter of theſe three objections has ariſen 
upon every trial for a libel ſince the Revolution, which 
is now near 100 years ago. In every reign there have 
been many ſuch trials both of a private and a public nature. 
In every reign there have been ſoveral deſended with all 
the aer imony of party animoſity, und à ſpirit ready to 
conteſt every point, and to admit nothing. During all 
this time, as far av it can be traced, one may venture to 
lay, ihat the direction of every Judge bas deen conſonant 
$9M & Rot * | to 
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can de found preciſely and particularly, in the.reigns, of 
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to the doctrine of Mr. Juſtice Buller; and no counſel 
has complained of it by any application to the court. 
The counſel for the crown, to remove the prejudices of a 
jury, and to ſatisfy the by- ſtanders, have expatiated upon 
the enormity of the libels; judges, with the ſame view, 
have ſometimes done the ſame thing; both have done it 
wiſely, with another view—toobviate the captivating ha- 
rangues of the defendant's counſel to the jury, tending to. 
thew that they can or ought to find that in law the paper 
is no libel. 85 4 | £5 YER TM * 
But the formal direction of every judge (under which 
every lawyer for near 100 years, has ſo far acquieſced as 
not to complain of it to the court) ſeems to me, ever 
ſince the Revolution, to have been agreeable to the di- 
rection of Mr. Juſtice Buller. It is difficult to cite caſes; 
the trials are not printed. Unleſs particular queſtions 
ariſe, notes are not taken: nobody takes a note of a 
direction of courſe not diſputed. We muſt, as in all cafes 
of tradition, trace backwards, and preſume, from the 
uſage which is remembered, that the precedent. uſage was 
the ſame, We know there were many trials for libels 
in the reign of King William; there is no trace that I 


_ kaow of, of any report that at all bears upon the queſtion 
during that reign, but the caſe of the King and Bere, 


which is in Salkeld; that was in the reignof King Wil- 
liam, .and the only thing there applicable to the preſent 
queſtion. is, that the court were of opipion that the writ- 
ing complained of muſt be ſet out according to the tenor 
Way? That the court may judge of the very words 
themſelves ; whereas, if it was to be according to the ef- 
feet, that judgment muſt be left to the jury, But there it 
was determined, and under that authority ever ſince, the 
writing complained of is ſet out according to the tenor. 

During the reign of Queen Anne we, know ſeveral 
trials were had for libels, but the only one cited is in the 
year 1704 and there the direction (though Lord Holt, 
who. is laid to have done it in ſeveral caſes, goes into 
the enormity of the libel, yet bis direction) to the jury. 
was, -** if you find the publication in London, you mutt 
find the defendant guilty.” Thus it ſtands, as to all that 


King 


11 


King William and Queen Anne. We know, that in the 


reign of George I. there were ſeveral trials for libels, 
but I have ſeen no note or traces of them, nor any 
ueſtion concerning them. In the reign of King 
ere II. there were others; but the firſt of which 
there is a note (for which I am obliged to Mr. Manley“), 
was in February 172g—the King and Clarke—which 
was tried before Lord C. J. Raymond; and there he Jays 
it down expreſsly (there being no queſtion about an ex- 
cuſe, or about the meaning), he lays it down, the fa 
of gy and publiſhing only is in iu. 
he Craftſman was a celebrated party- paper, wrote in 
oppoſition to the miniſtry of Sir Robert Walpole, by many 
men of high rank 940 great talents; the whole party 
eſpouſed it. It was thought proper to proſecute the fa- 


mous Hague letter, I was preſent at the trial, it was in the 
ear 1731. It happens to be printed in the State Trials. 
here was a great concourſe of people; it was à matter 
— and many perſons of higk rank were 


of great ex 
wa to coumenance the defendant. Mr. Fazaker!y*and' 
r. Bootle (afterwards Sir Thomas Bootle) were the 


leading counſel for the defendant, They ſtarted every 


objection and laboured every point. hen the judge 
over-ruled them, he aſtally laid, if I am wrong, you 
know where to apply.” The judge was my Lord Ray- 
mond, C. F. who had been eminent at the bar in the 
reign of Queen Anne, had been ſolicitor and attorney 
general in the reign of George I. and was intimately- 
connected with Sir Edward Northe 

have known what the antient practice had been. The 


caſe itſelf was of great expectation, as I have ſtated to 
you, and it was ſo blended with party paſſion, that it re- 
quired.his utmoſt attention; yet, when he came to fam 


up and direct the Jury, he does it as of colirſe, juſt in the 


ſame manner as Mr. ſuſtice Baller did, „that there 


were three points for conſideration; the fact of publica 


tion ; the meaning (thoſe two for the jury) ; the 
queſtion of law or criminality, for the court upon the 


record.” Mr. Fazakerly and Mr. Bootle were, as we all 


F 


know, 


* One of the counſel for the proſesutioni in this cauſe, - 


y, fo that he muſt 
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know, able lawyers; they were connected in party with 
the writers of the Craftſman. They never thought of 
complaining to the court of a miſdirection: they would 
not fay it was not law : they never did complain. It 
never was complained of, nor did any idea enter their 
heads, that it was not agrecable to law. Except that caſe 
in 1729 that is mentioned, and this, the trials for libels 
before my Eord Raymond are not printed, nor to be 
found in any notes. But, to be ſure, his direction in all 
was to the ſame effect. I by accident (from memory 
only I ſpeak now) recollect one where the Craft/man 
was acquitted ; and I recolleQ it from a famous, witty, 
and ingenious ballad that was made at the time by Mr. 
Pulteney; and though it is a ballad, I will cite the 
ſtanza I remember from it, becauſe it will ſhew. you the 
idea of the able men in oppoſition, and the leaders of the 
popular party in thoſe days. They bad not an idea of 
ming that the jury had a right to determine upon a 
queſtion of law, but they put it upon another and much 
better ground. The ftanza I allude to is this: | 


© For Sir Philip ® well knows 
at his innuendo s 
Will ferve him no longer | 
In verſe or in proſe ; | 
For twelve honeſt men have decided the cauſe, 
| Who are judges of fact, though not judges of laws. 


It was the admiffion of the whole of that party: They 
put it right; they put it upon the meaning of the innu- 
endes; upon that the jury acquitted the defendant; and 
they never put up a pretence of any other power, except 


when talking to the jury themſelves. 


There are no notes as I know of (and I think the bar 
would have found them out upon this occafion, if there 
Had been any that were material), there are no notes 
of the trials for libels before my Lord Hardwicke, I am 
fure there are none before Lord C. J. Lee till the year 
1752, when the caſe of the King and Owen came on 


Sir Philip Yorke, afterwards Lord Chancellor Hardwicke, then at- 
| before 
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before him. This happens to be printed in the State 
Trials, though it is incorrect, but ſufficient for the pre- 
ſent purpoſe, I attended that trial as ſolicitor- general. 
Lord C. Juſtice Lee was the moſt ſcrupulous obſerver 
and follower of precedents,” and he directed the jury, as 
of courſe, in the ſame way Mr. Juſtice Buller has done. 
W hen I was attorney- general, I profecated ſome li- 
dels; one I remember from the condition and circum- 
ſtances of the defendant; he was found guilty. He was 
a common councilman of the city of London: And Ire- 
mernber another circumſtance, it was the firſt eonviction 
in the city of London that bad been for 27 years. It 
was the caſe of the King and Nutt, and there he was 
convicted, under the very ſame direction, before Lord 
Clitef TER Nhe? e en eee ee 
In the year 1756 I came into the office T now hold. 
Upon the firſt proſecution for a libel which ſtood in my 
paper, I think (but I am not ſure), but I think it was the 
caſe of the King and Shebbeare, I made up my mind as 
to the direction 1 ought to give. I have uniformly given 
the ſame in all almoſt in the ſame form of words. No 
counſel ever complained of it to the court. Upon every 
defendant being brought up for judgment, I have always 
ſtated the direction I gave; and the court has always aſ- 
ſented to it. Ihe defence of a lawful excuſe never exiſted in 
any caſe before me; therefore | have told the jury if they 
were ſatisfied with the evidence of the publication, and that 
the meanings of the innuendos were as ſtated, they ought: 
to find the defendant guilty; that the queſtion of 
law was upon record for the judgment of the court. 
This direction being as of courſe, and no queſtion eyer 
raiſed concerning it in court (though I have had the 
isfortune to try many libels in very warm times, 
againſt defendants moſt obſtinately and factitiouſſy de, 
fended),.yet the ditection being as of cour/e, and no ob- 
jection made, it paſſed as of courſe, and there are no 
notes of what paſſed, In one caſe of the King and 
oodfall, on account of a very different kind of 
queſtion (but, upon account of another queſtion), there 
happens to be a report, and there the direction I have 
ſtated, is adopted by the whole court as right, and the 
* N doctrine 
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doQrine of Mr. Juſtice Buller is laid down in expreſs 
terms. Such a judicial practice in the preciſe point 
from the Revolution, as I think, down to the preſent 
day, is not to be ſhaken by arguments of general theory, 
or popular declamation. Every ſpecies of criminal pro- 
ſecution has ſomething peculiar in the mode of proce- 
dure; therefore general propoſitions, applied to all, tend 
only to complicate and embaraſs the queſtion, No de- 
duction or concluſion can be drawn from what a jury 
may do, from the farm of procedure, to what they ought 
to do upon the fundamental principles of the conſti- 
tution, and the reaſon of the thing, if they will at with 
integrity and good conſcience, | | 

- . (The fundamental definition of trial by jury depends 
upon 2 univerſal maxim that is without an exception. 
Though a definition or maxim in law, without an ex- 
ception, it is ſaid, is hardly to be found, yet this I take 
to be a maxim without an exception, Ad que/tionem juris 
2 reſpondent juratores; ad gugſlionem facii non reſpondent 

cb. | 

: Where a queſtion. can. be ſevered by the form of plead- 
ing, the diſtinQion is preſerved upon the face of the 
record, and the jury cannot encroach upon the juriſ- 
dition of the court; where, by the form of pleading, 
the two queſtions are blended together, and cannot be 
ſeparated upon the face of the record, the diſtinction 
is preſerved by the honeſty of the jury. The conſlitu- 
tion truſts, that under the direction of a judge, they will 
not uſurp a juriſdiction which is not in their province. 
They do not know, and are not preſumed to know the 
law; they are not ſworn to decide the law; they are 
not required to decide the law. If it appears upon the 
record, they ought. to leave it there, or they may find 
the facts. ſubject to the opinion of the court upon the 
law. But further, upon the reaſon of the thing, and the 
eternal principles of juſtice, the jury ought not to aſſume 
the juriſdiction of the law. As I (aid, before, they do 
not know, and are not preſumed. to know any thing of 
the matter z they do nat underſtand. the language in 
which it is conceived, or the meaning of the terms. 
They bave no rule to go by but their affections and 


wiſhes. 
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wiſhes, It is ſaid, if a man gives a rigbt ſentence upon 
hearing one ſide only, he is a wicked judge, becauſe he 
is right by chance only, and has neglected taking the 
proper method to be in formed; fo'the jury who uſurp 
the judicature of Jaw, though they happen to be right, 
are themſelves wrong, becauſe they are right by chance 
only, and have not taken the conſtitutional way of de- 
ciding the queſtion, It is the duty of the judge, in all 
caſes of general juſtice, to tell the jury how to do right, 
though they have it in #heir pawer to do wrong, which 
is a matter entirely between God and their own con- 
ſciences. _ | 
To be free, is to live under a government by law. The 
liberty of the preſs conſiſts in printing without any previous 
icence, ſubject to the conſequences of law. The #centi- 
euſneſt of the preſs is Pandora's box, the ſource of every 
evil, Miſerable is the condition of individuals, dangerous 
is the condition of the State, if there is no certain Jaw, 
or, which is the ſame thing, no certain adminiftration 
of law to protect individuals, or to guard the State, 
; Jealouſy of leaving the law to the court, as in other 
caſes, ſo in the caſe of libels, is now, in the preſent 
ſtate of things, puerile rant and declamation. The 
nee totally independent of the miniſters that may 
appen to be, and of the king himſelf. Their tempta- 
tion is rather to the popularity of the day, But I agree 
with the obſervation cited by Mr. Cowper “ from Mr. J. 
Forſter, that a popular judge is an odious and a per- 
nicious character,” | 
The judgment of the court is not final; in the laſt 
reſort it may be reviewed in the Houſe of Lords, where 
. the opinion of all the judges is taken, | 
la oppoſition to this, what is contended for? That the 
law ſhall be in every patticular cauſe what any twelve 
men, who ſha]! happen to be the jury, ſhall be inclined 
to think, liable to no review, and ſubje& to no controul, 


under all the prejudices of the popular cry of the day, 


and under all the bias of intereſt in this town, where 
thoufands, more or lefs, are concerned in the publica- 
tion of news-papets, paragraphs, and pamphlets. Un- 
der ſuch an adminiftration of law, no man could tell, 

| One of the council for the proſecution, 
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no. counſel: could adviſe, whether a paper was or was not 
puniſhable, wits 10. V. 13 215 
I am glad that I am not bound to ſubſcribe to ſuch. an 
abſurdity, ſuch, a ſoleciſm in politics; but that, agreeable 
to the uniform judicial practice ſince the Revolution, 
warranted by the fundamental principles of the conſti- 
tution, of the trial by jury, and upon the reaſon and fit- 
neſs of the thing, we are all of opinion that this motion 


ſhould be ejected, and the rule diſcharged. 


e. Mr. Juſtice WILLES. 6 
BEF ORE I enter upon the propriety of my learned 
"brother's direction to the jury in this caſe, I think 
it incumbent upon me to expreſs unequivocally m. 
ſentiments as to two propoſitions that I conceive to be 
law. In the firſt place, I conceive it to be the law of 
this country, that the jury, upon a plea of not guilty, or 
upon the general iſſue, upon an indictment, or informa- 
tion ſor a libel, have a conſtitutional right, if they 
think fit, to examine the innoeence or criminality of the 
paper, notwithſtanding there is ſufficient proof given 
of the publication. Secondly, 1 conceiye it to be Jaw, 
that if upon ſuch examination the juty ſhould, contrary 
to the judge's ditection, acquit the defendant generally, 
ſuch jury are not liable either to attaint, fine, or im- 
priſonment; nor can this court ſet. aſide the verdict of 
deliverance by a new trial, or by any other means what- 
ſoe ver. * 30 © * 5 [6 | 
As to the firſt propofition, I believe no man will 
venture to ſay they have not the power, but I mean ex- 
preſsly to ſay they have the right. Where a civil power 
of this ſort has been exerciſed without controul, it pre- 
ſumes,” nay, dy continual uſage, it gives the right, Tt 
was the right, which juries exerciſed in thoſe times of 
violence when the feven biſhops were tried, and which, 
even the partial judges who then preſided did not diſ- 
pute, but authoriſed them to exerciſe upon the ſubject 
matter of the libe!; and the jury, by their ſolemn ver- 
dict upon that occaſion, became one of the happy inftru- 
ments, under Providence, of the ſalvation of this coutry. 
This privilege has been aſſumed by the jury in a _— 
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of ancient and modern inftances, and particularly in the 
caſe of the King and Owen, without any correction or 


even reprimand of the court. It is a right for the moſt 
cogent reaſons lodged in the jury; as without this re- 


ſtraint the ſubject in bad times would have no ſe- 


curity for his life, my or property. I will put a 
ſtrong caſe to this purpoſe : Suppoſe we had lived in the 
reign of the Stuarts, and any of the great patriots in 
thoſe days had, in a public paper, charged the King and 
Government with divers acts of tyranny and oppreſſion, 
and the attorney-general for the Crown had proſecuted 
this paper for a libel, and the jury, upon the trial, had 
been told, that if the fact of publication and the znuendes 
were, proved they mult find the defendant guilty, and 
then the record had come back to the court for them to 
decide, whether, in point of law, this was a libel; the moſt 
upright judge that ever ſat muſt have pronounced, ac- 
cording to the ſtrict rules of law, that this was a: libel : 
Or probably; the court might have been wiſe enough to 
bave ſaid ſomething like the opinion in 2 Strange 834. 
upon another ſubject, „we will not ſuffer it to he ar- 
gued, whether calling our gracious Sovereign an arbitrary 
7 is not an offence...” But the jury are not ſo reſtrain- 
ed, becauſe they reſort to evidence, as by law they have a 
right; that is, to go according to their own knowledge; 
and therefore they may find that which by the indict- 
ment is called faiſe and ſeditious, not to be ſo; they may 
indirectly ſay, we know it to be true, and written for 
the moſt ſalutary purpoſes.” | 

As a confirmation of this doctrine, I will only men- 
tion Mr. Juſtice Blackſtone's opinion, where he ſays, 
«© the excellence of the trial by jury holds much ſtronger 
in criminal caſes, ſince in times of difficulty and danger, 
more is to be apprehended from the violence and partia- 
lity of judges appointed by the Crown, in ſuits between 
the King and the ſubject, than in diſputes between one 


179 and another iu civil matters *,”” Mr. Juſtice 


lackſtone, we all know, was an anti- republican lawyer, 
and yet theſe are his ſentiments. I am ſure no danger 
of this ſort is to be apprehended from the judges of the 
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preſent age ; but, in our determinations, it will be pru- 
dent to look forward, into futurity, I will not repeat 
what Mr. Bearcroft® ſaid upon the trial: I am ſure they 
are not only his private ſentiments, but they are the 
ſentiments of the greater part of Weſtminſter Hall, I 
honour him for his candour and integrity of heart; he 
would not ſacrifice his conſtitutional principles to the 
wiſhes of his client. I neceſſarily agree with the doctrine 
laid down by my lord Thief juſtice Vaughan, jn Buſhell's 
caſe, by which this right of the jury is ſupported. This 
right juries have always acounted ſacted. I, who found 
this facred right eſtabliſhed upon theſe two great prin- 
ciples, will, as far as I can, deliver it down unimpaired 

to poſterity. | 3 ä 

I ſhall now proceed to examine my brother Buller's 
direction to the jury at the trial of this cauſe; the ob- 

jections to which ſeem to me to be two: | 
- Firſt, That he told the jury, “if they were ſatisfied 
of the truth of the innuendo, and the publication, they 
were bound in point of law to find the defendant guilty.” 
Towards the concluſion of the ſumming up, he , nh in 

clear words, you ought to find him guilty.” 1 
The ſecond objection is, that though the advertiſe- 
ment was admitted to be read, it was never ſummed 
up, or left to the jury for their conſideration, As to the 
other objection, that the word guiltiy ſtands part of the 
verdict, I own I think it of no conſequence; for if the 
jury only find “he printed and publiſhed,” and the 
court pronounced it a libel, I conceive, in drawing up 
the judgment, the word guilty would have been, inſerted. 
As to the firſt objection, many great authorities have 
been ftated in ſupport of Mr, Taltice Buller's direction. 
Tbe firſt is that before lord chief juſtice Raymond, the 
-3d;December 1731, of the King and Franklin. It was 
à dlictum at niſi prius; his lordſhip's words are very em- 
phatical; “but there is a third thing, to wit, whether 
theſe de famatory expreſſions amount to a libel or not? 
This does not belong to the office of the jury, but to 
the office of the court,” becauſe it is a matter of law, and 
not of fact, of which the court are the only proper 
judges; and there is redreſs to be had in another place, 
| * The leading counſel for the proſecution, 10 
i 


95 J 


if either of the parties are diſſatisfied; for we are not to 
invade one another's province, as is now of late a notion 
among ſome people who ought to know better; for 
matters of law and matters of fact are never to be con- 
founded “. 

I on I cannot ſubſcribe my aſſent to the latitude in 
which his lordſhip lays down this doQrine, becauſe I 
think there may be ſome caſes, as murder, burglary, or 
forgery, where the jury find the law mixed with the fact, 
without invading the province of the judge; and that 
the jury might do it in a caſe of libel, was not, as his 
lordſhip ſays, a modern opinion, but the opinion of lord 
Holt in ſumming up the evidence to the jury in the caſe - 
of the King and Tutchin, in the trial of a libel,” part 
of which was ſcandalous and defamatory, He declares 
to them, that though the counſel for the defendant (aid 
this was an innocent paper, and no libel, it was, in his 
opinion, a libel reflecting upon the government. He 
afterwards proceeds in t very words to the jury: 
<© You are to confider whether theſe words I have read to 
you do not tend to beget an ill opinion of the admini- 
ſtration of the government +.” His lordſhip could not 
have directed the jury to conſider that, if the jury had no 
right to conſider it; ſuch direction would, in that caſe, 
have been both nugatory and abſurd. This ſhews it 
was not an idea firſt raken up, in 1731, only by thoſe that 
ought to know better; but had received the ſanction of Jaw 
aboye twenty years before, in the year 1704 . Lord 
Raymond ſeems to have forgotten that the like idea was 
adopted by the judges in the caſe of the ſeven biſhops. 
Lord chief juſtice Lee's direction in the caſe of the 
King and Owen, in the State Trials, is very ſtrong. It 
is delivered as his opinion, that if the publication was 
ptoved, they cannot avoid bringing in the defendant 
; Balls, but the jury found Owen net guilty, and his 
lard ip did not permit the attorney-general to queſtion 
them upon what particular part they found their verdict. 
It is ſaid, Lord Mansficld, who is a great authority, has 


Ses 9 State Prials, p. 275+ (laſt edit.) 
I dee 5 State Trials, p. 542+ (laſt edit.) 
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uſed the ſame direction in many caſes before his lordſhip, 
The propriety'of his directions would bave great weight 
with me. They appear to have had the recognition of 
this court in the caſe of the King and Woodfall. I 
had the honour to fit in this court at the time of that 
trial: It was not a pointed queſtion, nor was the 
matter argued before the court, So far as my opinion 
(blended with the reſt of my opinion), Lam Rill 

free to confeſs, I think it is fit, it is meet, and prudent, 
that the jury ſhould receive the law of libels from the 
© But if my conceſſion is extended an ita further, 
/ to mean that under all the circumſtances, if the innuendes 
are proved, the Jury are bound to find, and muſt find the 
defendant guilty, I muſt beg leave to repudiate the idea; 
as, upon the matureft conſideration, I ſay the jury are nat 
Baum to find the defendant guilty, but may give a general 
verdict of acquittal without being obliged to give their 
reaſons, I am ſure Iam not fingular in my opinion: I 
know it. is the opinion of ſome of the maſt illuſtrious 

perſons livings as well as of thoſe of bleſſed memory 

who are dead. MOD weten : IT ; 

1 ſhall now revert to the judge's report. How ſtands 
the caſe upon that? My brother Buller has directed the 
jury, in the terms uſed by many, if not all the judges, for 
above fifty years laſt paſt, It has never been my miſ- 
fortune, fince I have been a judge, to tiy a queſtion of a 
litical -libel ; therefore I never gave directions upon 
the ſubject. He has aſſured the court, that he did not 
tell the jury, they had no right to find a verdict of not 
guilty.” Could his direction be ſo miſunderſtood as 
to amount to that? I think it could not. Mr. Bear- 
croft, the counſel for the proſecution, in the ſtrongeſt 
terms told the jury ©. they had a right to find à general 
verdict of acquittal ; which declaration is not negatived 
or denied by the court. Neither the judge nor the court 
ſeem to have conſidered the contents of the Dialogue, 
whether it was a libel or not. „ auatme; 
As to the firſt and informal verdict, which was tendered 
to the court, but which was refuſed, the jury ſeem to 
confine themſelves to the publication only. What are 
the words uſed ? The laſt finding is, «« guilty of publiſh- 
g_. : 1 — ' * T4 ing 
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Ing, but whether a libel or not, the jury do not find?“ 


which is as much as to ſay, we ſubmit it to the court.“ 


And in the long altercation between the judge and the 
jury, one of the jury expreſsly ſays, ** So we leave it 


to the court ;” another was aſked by Mr. Erſkine, .Do 


you ſind edition ?” The anſwer is, We give no ver- 
dict upon that.” Suppoſing their right to give a general 
verdict of acquittal, as they are told by the counſel upon 
both ſides, they had a power to find a general verdict of 
acquittal (though we are told now, “ this powet ſhould 
not be made uſe of but only when the magnitude of the 
ſubject and the times require ſuch an exertion of legal 
and conſtitutional ſpirit), the finding of the jury ſeems 
to be in the nature of a ſpecial verdict, which by law is 
left for the conſideration of the court, I think for this 
reaſon the verdict ſhould not be ſet aſide. | 

As to the ſecond objeQion, that the advertiſement was 
not ſummed up to the jury; I think it a clear principle, a 
libel may be excuſed or juſtified by the context, or other 
collateral matters; and whatever qualifies what is ſet forth 
may be given in evidence. In this caſe the advertiſement 
was read, in order to palliate or excuſe the contents of the 
paper; as to its not being ſummed up (though they were 
in poſſeſſion of the contents), if the advertiſement had 


been material to the defendant's juſtification, I think 


this would have been a ſufficient ground for a new trial; 
but upon reading the advertiſement, I think, that inſtead 
of being a'palliation or excuſe, it is rather, as my lord 
ſays, an aggravation. 
Then it appears that the defendant was told by ſome 
of | his friends, this dialogue was thought ſeditious by 
ſome neighbours, therefore it would be better not to 
publiſh it in the Welſh language. The dean then reads 
it himſelf; and ſays, I read it with a rope about my 
neck,” and after reading it, he expreſſes himſelf, by way 
of comment, it is not ſo bad; and that therefore it 
was ſit to be pudliſhed for the vindication of the Com- 
mittee,” | | , @ i | i 
By his advertiſement, he takes upon himſelf the riſk 
of publication whether it was libellous or not. As thus, 
if this libel contains nothing but what Lord Somers 
O would 


0 
C 
would have approved, and the convention parliament 
would have warranted, then this publication is harmleſs 
and inoffenſive; but if it tends to excite the people to 
take arms, to alter the eſtabliſhed repreſentation of this 
country without the conſent of parliament, it may not 
only be ſeditious, but nearly treaſonable. I give no 
opinion upon this head, as this would be a proper ſyb- 
ject of diſcuſſion when. the motion is made in arreſy of 
judgment. At preſent it may ſuffice to ſay, I think the 
advertiſement, neither a juſtification, excuſe, or pallia- 
tion of the dialogue. It is immaterial to ſpeak of this 
perhaps: As to the not ſumming it up to the jury, it is 
no ground for. a new trial, as on a future trial it ought to 
bave no weight with the jury. The dean, by this ad- 
vertiſement, bas appealed to the friends of the Revolu- 
tion, whether this dialogue contains any thing which has 
not the ſupport of. the. higheſt authority, as well as the 
,Cleacelt reaſon. By this advertiſement he has promul- 
gated. this challenge for the examination of the public, 
and he muſt now abide the conſequences, of ſuch exami- 
nation. As L think this advertiſement-immaterial to his 
defence, I think the not ſumming it up to_the jury is 
not 2 ſuſſicient caule for granting a new trial. 
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lr. Juſtice, ASHHURST. 

ail i _[oritl 5 0 30 40am {21 . 
Teac with my lord, in his opinion which 
1 he has given ade, rt ae this queſtion; but, how- 
ever, as my brotber Willes bas, upon ſome of the doc- 
trine, thrown out a different opinion, it, may be incum- 
bent upon me to give my ſentiments upon the occa- 


. 
: 
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er Ii wr: bread vor wi) 30y9r of nid 5. 4, 
% Lappiehend all tbe different grounds upon which 3 
new trial has been moved for in this caſe, may be re- 
dueible ta two. 200811 21 oma zm, i „0 401 
EEirſt, That the judge was wrong in not / ſumming up 
the advertiſement, and not leaving it to, the jury to de- 
ide, with what intention the paper; was publiſhed. 
And, ſecondly, That the judge W's | the Jury they 
had nothing to do with the queſtion of law, whether it 
£ 3 Was 
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was a libel or not; but that, if they believed the fa? of 
publication, they were bound to find the "defendant 
guilty. e e ee ms Gel ns | 

, 4425 the firſt of theſe queſtions, my opinion is, that where 
the fact of publication is ambiguous, as ſuppoſe it to be 
doubtful whether the party pulled the libel out of his 
pocket by accident or on purpoſe, or whether he gives one 
paper meaning to give another, or in any other ſuch ſup- 
poſable caſe, there the maxim holds, aus non facit reum, - of 
mens fit rea. But where the fact of publication is inconteſt- 
ible, there, if the paper which is the ſubject of indictment 
or information has upon the face of it a natural and obvious 
tendency to promote ſedition, or to aſperſe the King and 
bis government, it is no ſubject of enquiry by evidence, 
whether the party had actually ſuch intention in his mind, 
or not. What piſſes in the cine of man is not ſcrutable 
oy human tribunal; it is only to be found out by his 
acts; every man of ſufficient CET. to be re- 


ſponſible for his actions. He is ſuppoſed to be cogniſant 


of the law, as the rule by which every man in the king- 


dom is to be governed; and therefore it is his buſineſs 
to know it. If therefore a man piibliſhes that which 
the law ſays is treafonable, ſeditious, or libellous, the 
intent with which he does it is mere matter of legal in- 
ference from the fact of publication, and is not the ſub- 
ject of proof, either one way or the other. If this were 
otherwiſe, upon what principle could a printer be the 
ſubje& of an indictment or information for a libel, if he 
could, at the time mentioned in the indictment, prove, 
that when it came to his printing- office he was abſent 
from home, and that he had never ſet eyes upon the peper 
before publication? This man could bave actually no 
ſeditious or libellous intention; no intention at all about 
that which he never ſaw nor heard ; yet, if my memory 
fails me not, in more than one inſtance informations 
have been granted in caſes circumſtanced as that is. 
The court, if my memory is right, have faid to ſuch 
a man, “ You are anſwerable for the acts of your ſer- 
vant, The law imputes them to you; it is your buſineſs 
to keep people for whom you can be reſponſible; and no 
man ſhould ſhelter i under this ſubterfuge, that 
hs Ann oa 2 | 6 it 
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it vn done without his knowledge.” A man is anſwer- 
able for every thing that paſſes ia his own: hop, though 
it is proved he had not the knowledge of it. Though be 
had no knowledge of it, the law ſays, the act is imputable 
to him; it is done by his ſervant; and being imputable 
to him, the intention implied by the law follows of courſe 
from the nature of the thing done. This, if I recollect 
right, was ſaid by the court in the caſe of the King againſt 
Almon *. I have no note of it, but, if my memory 
ſerves me right, that was the law laid down by the court 
in that caſe, and in many ather caſes of that kind, 
Thereſore it was not, in my apprehenſion, neceſſary that 
the judge ſhould ſum up this advertiſement to the jury, 
\ becauſe not amounting in law to any juſtification. The 
- utmoſt uſe, if any, that can de made of it, is only in mi- 
tigation of puniſhment. For my own part, I cannot 
think this advertiſement, or any of the evidence offered 
upon the behalf of the defendant, can poſſibly: have that 
yi if that =_ what was e or intended 
it. ; 
The ſecond obj eios 10 that the jury were told, that 
it they believed the fat of publication, and the meaning 
of the :mnuendes, they were — to find! the defendant 
guilty; and that they had nothing to do with the queſtion 
of law, whether it was a libel — not; The Gentleman 
ho made the motion, founds himſelf upon this principle, 
that upon every general 1ſſue the jury have, if they pleaſe, a 
right ca take the cognizance bath of the law and fact, For 
my on part, I am very free way: — not think the 
- e any ſuch right. 
principles of our conftitetivvhews defined the 
_*- ſeparate provinces of the judges and Jury: to be this Ad 
ſuſlionem fucti non reſpondent judices, ad quaſtionem' juris 
nin reſpondent j uratoretn. It ſeems to me the law is al - 
ways deſt adminiſtered when the judge and. jury each 
confine themſelves within their own ſeparate provinces, 
Did any lawyer ever yet contend, that upon the trial of 
an ejectment, the jury had a right to determine upon the 
ne 2 legal limitation, or deed, or a F 0 _ 
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or recovery! and yet there is: the ĩſſue of nat guilty;; and, 
whether the defendant 4s guilty or not, muſt depend upon 
a queſtion of law, Whether the plaintiff has a legal 
title or not? On an ation; fer words upon a plea of Not 
Guilty, if they are not aGtionable, no guilt can ariſe, 
ſor it is ſaying that which is innocent; yet I am ſure 
(a8 Mr. Bearcroft obſerved at the bar), no man can have 
gone a circuit half a dozen years, but muſt know, that 
upon a queſtion whether words are actionable, they are 
conſidered as being upon the record; and if the jury ſind 
the perſon guilty of them, you know where to go for re- 
dteſs. The jury find the fact that the defendant is guilty 
of ſpeaking the words; but they not being actionable, 
be might hate demurred, or may move in arreſt of 
judgment, or briog his writ of error. But that is a 
_ which is never ſcrutinized: at the time of the 
ar 9219-149. 911 o vat ic han 2lhiigy bs ei 3015 
1/1 Phere: is another caſe; in which the general / iſſue uery 
frequently involves matter of law, that is, in actions for 
malicious proſecutions: There the law ſays, if the de- 
fendant can ſhew a: probable cauſe, even though there 
may de malice, yet he muſt; be ſound not guilty; and 
What is, or is not 4 probable: cauſa, is matter of law, and 
is far the determination ot the court, and not a matter 
of fact far the determination of the jury. I remember 
_ inftances, in ſact, ere the jury choſe to take upon 
themſelves the determination: of the law upon this fab- 
ject. I remember one caſe at the Hertford aſſiaes: an 
action was brought againſt an Exciſe officer, in which 
Mr. Erſkine was concerned: It was for. a malicious 
- | proſecution, Whether it was or was not a malicious pro- 
ſecution, depended upon the conſtruction. of the act of 
parliament. They contended tbat the act was abbro- 
gated, upon which the defendant was: convicted. «Ire. 
member, upon the trial of that caſe; iti did appear to me, 
not only that this proſecution was not malicious, but 
that the Euciſe officer was right in the conſtruction. he 
put upon the ſtatute ; and I told the jury ſo. It was 
enough for me to ſay, that at all events there was a 
probable cauſe, which depended on the conſtruction of the 
act of parliament, which, at beſt, was very 3 
. W 
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which led me to think the Exciſe officer was right in the 
conſtru@ion*he'put upon it. The ale Bhoufe keeper, 
who” was the plaintiff, happened to be more popular 
than the Exciſeman, and the jury found a verdict for 
the plaintiff, A new trial was moved for in the Com- 
mon Pleas: I certified to the court that the matter of 
law, was in my opinion, for the defendant ; and a new 
trial was immediately granted, 

Nothing can be more certain, than that upon every 
caſe Where à general iſſue involves matter of fact and 
matter of law, che jury may, if they pleaſe, find à ge- 
neral verdĩict. They have à potoer certainly. If a man 
has. a piſtol at your head, he has a power to take away 
your'life ; it does not follow he has a Hght. 80 it is 
with reſpect to the province of the judge and jury. 1 
look upon it, the jury have no more right to find 'agai 
the direction of the judge, in a caſe where a matter of 
law is concerned, than a man would have a right to take 
away your life in the manner I have mentioned. 

Were this a new caſe, I ſhould have no doubt of con- 
fidering it upon the principle; but it is not a new 
doctrine: It has been eftabliſhed in a multitude of caſes 
fince the Revolution ; particularly in the caſe of the King 
againſt Falkner, which goes to the firſt and ſecond points 
in this caſe ; yet upon that caſe every argument was uſed 
that has been uſed now upon this occaſion, 

But'there have been many pathetic lamentations made 
over our conſtitution, if the law ſhould happen to be 
ſettled according to the preſent opinion of the court. 
In the firſt place, this has been eſtabliſhed as law for 
fifty years, yet our conſtitution ſtill ſurvives, For my 
own part, I will not take upon me to lay, whether the 
queſtion of law is more ſecurely handled by the judge or 
dy the jury; but this I will ſay, that power is moſt 
ſacred which is lodged in thoſe hands where it is ſubject 
to the moſt controll. If it is lodged in the hands ot the 
jury, and they, either from a want of competent diſ- 
cernment, or factious motives, chuſe to acquit a defend- 
ant, there is no appeal, no redreſs; but it it is lodged 
in thoſe hands, where I conceive the Conſtitution bas 
AHxed it for this century paſt; and indeed, I * 
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from time immemotial (tor, if we conſider what has 


paſſed for the laſt century, the law has always ſo egg . 
ſidered it before), then, if the Judges ſhould farm 
wrong judgment, from whatever motives it be, 4 
party is not without a temedy; be has a right to carry. 
his cauſe before another tribunal. Therefore it does not 
appear that any very alarming conſequences can enſue, 
it the law remains in the ſame channel where it has for 
a century paſt been held, in all the determinations to 
reſide; therefore, upon the. whole, 1 moſt n 
concur with my, lord in all that he has ſaid. 


„rr concluſion of Mr. Juſtice. Abet 
prep b, Mr. Fuftice Bullet remaining fiient, the Eatl of 
osfield pronounced the judgement of the court, _ 
„ That the rule for à new trial muſt be diſckarged.”? 
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